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FANESAIAE3155 3 HH (c) DHFFE L RS
Fibi e 2 7€ & SRV &S

#* R — B

1.1EZC®IC
FRe T RE 2 PSS IE. B2 2 iERBORMNC A U2 ZHIR—Th <
PN L o T3 5 2 & TiER SN D EEEOKF L (fragmentation)

T BFHED—D L LTIRIRSNIEMEICHET L7 1 — 58 (54

R APNE =S a5 ]
ARWFZEIE JSPS BHF#: JP17TH02456 D B % 52 ) 7= W ZE R O —E CH % o
' Case concerning Gabtikovo-Nagymaros Project (Hungary v Slovakia) (Merits) [1997] IC] Rep.
7 [140] (Gabcikovo-Nagymaros Project) (stating that “This need to reconcile economic develop-
ment with protection of the environment is aptly expressed in the concept of sustainable devel-
opment.) /MHEHE L. HPICEFERL A L2b 00, SEERLOR L7z F i bE 2 B4
ORI L, kD &) 1Zili~7z,

Fre e 2 B SE 2 AEFF T BB 5. — T CREFRSE L T THEIERE L VWO SR &
LRI A REOHRIZHREO W CHE R R 52 L id, NHEEFIZE > TEELMET
bbo FEFFFEIHEET 55 505 HEHIEHEL, HLRLIEAFOEIIEEE 5252
LB BDOTHHH BURDBANIZ, 15 A D52 AW RERTET 2 2 DIMd 2 FliE % 191
SHDLNEEREL ) B ERFL B

Ibid (Dissenting Opinion of Judge Oda) 153, 160-161 [14].
PRI [ERSRREEC B ) MMEFR R & (R etz 28] Wi TEFuLaER] 5538
5 (20194F) 28H b S /2w,
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HESH) #3153 (o) \ZHED AR AL, #7222 BURRYE BB O HA
HIRD HND FEGE TR R D EBUZ EORREFGT 2D TH 5 ) B
55315 3T () 13, RMOMEZART B2, [HFEEOMOBRIZS
WCEATRE EIREOBERA ] 2 ZE T2 L ED D, FHEICESE,
fEREIC L o TER SN D BN, MRS N L5460 L 3BIHEET 5720,
LI LI, #A9H3H (extraneous legal rules) & FEFR &L 52, fRIRE DS#E
FTREFGBA O OMEIL, AWFEH ([L3E] OBk L #H) ., FH
HYBEE (M S5 EEREOBERA] OFRE#HE) LRl bon
Bh5, EBRFECH OFI P, K5 LBpER I X g, MFEO TR, FHe L
BV TRRDBRPIR SN, £ OBATHRICB TR LSO TELS,

* E.g., Duncan French, ‘Treaty Interpretation and the Incorporation of Extraneous Legal Rules’
(2006) 55 International and Comparative Law Quaterly 281.

S OE31% 3 (o) BT 2R E R, MG IIBE (AT SN TV BN £ OffsE
FTORLEE SO0, 2000ERFXOEEEBEZRRRDOA S 74 — - ZV—T12k 5%
#i5#ECTH S (International Law Commission, Report of the Study Group on Fragmentation of
International Law: Difficulties arising from the Diversification and Expansion of International
Law, A/CN.4/L.676, 29 July 2005 <https://legal.un.org/docs/?symbol=A/CN.4/L.676> 1 (Re-
port of the Study Group); Martti Koskenniemi, Study Group of the International Law Commis-
sion, Fragmentation of International Law, Difficulties Arising from the Diversification and Ex-
pansion of International Law’, A/CN.4/L.628, 13 April, 2006 <https://legal.un.org/docs/?symbol
=A/CN4/L.682> 1 (Koskenniemi, Frangmentation)) o *72. ¥ % 7 %7 5 » (Campbell McLach-
lan) DFHLIC & 5 & 2 A K E W (Campbell McLachlan, ‘The Principle of Systemic Integration
and Article 31(3)(c) of the Vienna Convention’ (2005) 54 International and Comparative Law
Quarterly 279), FHGnREZPIFED IR TH3143TH (¢) O3HzRTE L 2o b oL
L Tld, 19984E 128 & 7z4 >~ X (Philippe Sands) D LA @ % (Philippe Sands, ‘Treaty,
Custom and the Cross-fertilization of International Law’ (1998) 1 Yale Human Rights and Devel-
opment Law Journal 85) . #5315 37 (¢) I2OWT Y o 7ot DM L L Tld, AL a—
1) 2 (Panos Merkouris) £ @ —+ > b L' # — (Daniel Rosentreter) DZF{EA & % (Panos Merk-
ouris, Article 31(3)(c) VCLT and the Principle of Systemic Integration: Normative Shadows in
Plato’s Cave (Brill Nijhoff, Leiden 2015); Daniel Rosentreter, Article 31(3) (c) of the Vienna Con-
vention on the Law of Treaties and the Principle of Systemic Integration in International Invest-
ment Law and Arbitration (Nomos, Baden-Baden 2015)) . F 72, FFFEDWIZEEL LT, KD

(2)
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Z0H B, AR LD ERCELGE SO0, FHEWEEMEICET 2#RThH
Bl UL, OB X B0 FRfeTREZRFFEICIE RS 2 BURZ E O M
OFRAAKD 5N DA, HEMEEMEOERT S L AL > Tk, RS
N 2% 5K & F7z Z BRI R % b DHEAFBIE O T THEE S N2 /ryHLH]
DI RINZ B NL o £ ) ThIUX, FBEIR, 2 27 = 3 (Martti Kosken-
niemi) WMEFVEE L2IZ L, 8o B M E S50 E R
TEETEY. FABUEICHED MR G AR RE 2 B SIS H ST S A
DENIERELL L VWEEZLNLIZDTH A,

PRBLREMELOE oI E LoD, AN - TT Y M T — LFME
Pz BT L ¥ AFKHE (Judge Higgins) DRDIETHTH 5.

[ECHATIE, ) ROUATEIC BT 5 EIBRE O AR A &k 2 M A oA G
bOLLTIOBEZHNL TVD. Ll ZOMRIE, %315 3H

LEDIFTB L MBI [LARMRUC BT DG O R - 58350031543 (o) 2Hiic]
Yoot [EHA—EA ML SEE L EORA] CEEE. 20094E) 101-135H., ¥ it
B [5RERUC B0 5 TEIBGEOBLERI] 12B3 5 —%%] (—). (Z-5%) NE¥] Gide
KEE) B77% 25 (20134F) 126-210H., #%77% 35 (20134F) 353-4458E. /I [ DFE
BRI BT 5 [YREZER] BaofEl bR KSR xR SHm k] (il
BRI, 20144F) o
CORRREFRRIZH315 3T (o) ERRMMAOBRICBWT, EE SN HA O [RIHEE]
WCEHTDmEE LT, A (E3) THUF L ANVT—) 2A0FEEND b AL, FHEE
RO BLRIHOHIBIO5H 2 8 U C. 3153 (o) DWW TBHEh) 2 5Bl % [[5E3
Bk LC, EEHE (proximity criterion) % HERT 5. #3154 33H () DMEM (L4F
—3, BAE. BEYE, RRIEER) R S WHEAINOZRIZ, F32KICED NS
SRR ORI 7 FEEOBFAIZ BT Z 6N D, Merkouris (n 3) 41-95.
Oy =T IREEL, SNEENE31E3E (o) 12 v R DGR BE B BRI
HOR—FRINR, BB &V o 74RO E’S’:ﬁﬁﬁ’i’ L“Cﬁi*(?l'fé LEOHREL R B 720,
FFEXERRLEE VI RD [ A — - F—] LFEMIICEHGT % Koskenniemi, Frangmen-
tation (n 3) 211 [420]. [B¥ERIE4 ] (‘policy-conflicts) & WA {LIZ DWW T, ibid [24]. [~ A
— - ¥ -] 0oFBUL, EEEEEZES (ILC) ToOMmI B2 ¥ 2 %A (Hangin Xue)
ICX DR LCHIH &M TWw5b, See also McLachlan (n 3) 280-281 and footnote 11.

(3)
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2 IR] #ZETHZ 2RO TWDL e, BIU, [UIR] 7S
PICRFEE LD DTH D L2 ML TV 5, 531533 ()
PHETLEIAHIE, BEXXELHE (d) KBWTRHEREZRD SN LHE
S, O REHOLNTHL ., BIO, 472 - REMFEEYH
oo TREBAI] 22 2210k > TSN Ewvw) 2
ETHDH, COHEIR, —RLTEHEHIIER SR TR WEREORME
IZHT A EEBI SR A HAAL S EZHETLHDOTII RV -4 7% L
EHEH P AR L 723 ED S DR | %

X AHRHEORIT L 2AH1E, H31L3HE (o) IKEOSWTHES N
LR EFEMANL, BRENLEHOEE (ZOHEIIKRE - 17 VB0
R BR E BT 2 540) ICBET 25 DICRESNZOTH Y, B
EE BEBSEEERE W) L0 b, RSN EHPORNY., $hbb,
g OMREOM O EMBEREHET 2502 EET LI L2 kD b, %
7ov REICE R SN2 WREICET 2 EERESHIZ ZEE T2 2 13T 2w
3153 (¢) 2O L) ICBEMIZELHE, AEEOTTEE S
L REFMIHAOFFAA S RSN D 58 & 1352 2 BURNEE I LD v
TN ENTFHREBERE OB SN L TRELH L. 20
A RIS S RBEIRGE & v o 2R MO % © 3R T RE 2 B 5

® Oil Platforms (Islamic Republic of Iran v United States of America) (Merits) (Separate Opin-
ion of Judge Higgins) [2003] IC] Rep 225, 237 [46].

HPuZ, 55204 130 (d) IS LORENC X 2R BEZFHI T 2720, %315 31H (¢)
2B S TBEHA] & LTI 2 BB oFE A 2 B8 L7205, 2oEmott)
. #3152 3H (o) @B U CEAEHABML LRI ENTE L, TORIZET 544
L LT, e XU ARAESEEER bid [49], £72. N=27 Y VI VEHAE (Judge Buergenthal)
OorEEE RS B Sz Oil Platforms (Islamic Republic of Iran v. United States of Amer-
ica) (Merits) (Separate Opinion of Judge Buergenthal) 270, 278-279 [22]{23], 281 [28] (Separate
Opinion of Judge Buergenthal).

o
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FHELTT BB 72 BrI3E & ARATIEA (BRI —435—
BT B EBEDEENIMO TREMN LR DD ELLTHA I,

Z 2T, LIFTIE, 12 LoIs, Frenl ae 2 fFE 125K 5 i 5 B O A
DR LRI E DRENZ OV THE 2 (B 2H). KIZ, EREICE
VT B BT RE 2 FASEDRRREIZ DWW T SR DB — RN R HIRE T 5 EIR D
B OH I L HRBAANDOBEOEFOBIL D ORMS 5 (55 3H). £0
£, FRTRE R FTEIRO SN L BER O OLE LI T A ARYEEH
EHEWEEOBLAD S, H315 3 (o) IZED SRR EIZHE VT
ZRSNDNHANOFHPHORMELFH U5 (5 4 Hi)o

2. Ft Rl BE R BT ICR D SN B REE DM DU E EFRIVFEE DIREICD
A%
20154F 9 HICEREY I v MZBWTHIRS Nz [FHgi e RO 7200
20307 V=>4 (20307 Y = ¥ F)E, 2001FIKESN/ZI LT A0
FEHRE (MDGs) DR L% S /-G8, #7 \ZBEAEAL L 7R % 304l L
20164F %> 520304F F TOISE M 12 BV CHEBEAH K 2ER TR &170 B
(goals) X169 (targets) ZFFM eSS HIE L LTEDDH DT
b oY% 20307 Y x VI H LM A RIS D OIE, B 2 IE
PHENHE 2 H LT\ 5 & OREERO T, &%, e, BEORS BN
DO EEET R AR IEI I MO Z L EE LW OHRIZE 2D TH
%%
FRit T RE % BB OB, 2 O HIREATHME 2 T CHIV: 5 11 7219924F D B

" Transforming our world: the 2030 Agenda for Sustainable Development, UN General Assem-
bly A/70/L/1, 18 September 2015 <http://www.mofa.go.jp/mofaj/files/000101401.pdf> (7 ¥ =
> 4°30).
* Ibid 1.
? Ibid 2 (stating that “They are integrated and indivisible and balance the three dimensions of

sustainable development: the economic, social and environmental.)

(5)
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ERFICET 2 EE A () A2k LIRS, Bk 4 2 ARG ] RE 7% B 56
BT AL LT BIFOoNE X H12% ), BRI IHIRL TS L)
AR DY M Ty ZOHBELZTEZFIE, TV FTy MREEICS
WTEH SN2 L )12, koM AAC O =—X (needs) % F/ET 5 HE
NERERH) LR, B =— X2 F T 5% & v ) IEREF (in-
tergenerational equity) 2D BHREERICBITLEREREDEETH L%
P B 2 BRSPS BV CTHW S I U 72 4 W0 BRI, BRIEE
LT 2HEDOD ) HEERT LD TH o725 4 H. Fife il /g7 B
OB, BB, BRI AR Eoamak 2 Nz 72 3 ool Fhe
NOMTHMO ENECRHFEOE 2 HIFT b LI DY,

0 19924E D) A S CERIRS MBS L HFSICBT 2 ) A BS54 BENE, BREIREL H5E
BORWNGO—F LB, Rt eSO % 2 )7 % #R L7z (Report of the United Na-
tions Conference on Environment and Development, Rio de Janeiro, 3-14 June 1992, Volume I,
Resolutions Adopted by the Conference, A/CONF.151/26/Rev.1 (Vol. 1) 4 (VA &ES)). 1972
EONHBEERHE (A Ny 758V 4558 THRIRS N A\HBESEE S (A/CONF48/14/Rev.1)
WS BRI RE & BASE QMO LT &, FE BRI DOE R T T T ATz d
OO (FIZAE, FISCH 4 BB L OERILL, 12, 13, 14). [FETREZB%R] OFFEEHV S
Neholz,

By EREHAIC BT 5 5 & BRI OB A S Rt 1] BE 2 B S A O JIE LAY 5E R % B
L7z p& LT, BlziX, ROLHkA D %o Elisabeth Biirgi Bonanomi, Sustainable Develop-
ment in International Law Making and Trade: International Food Governance and Trade in
Agriculture (Edward Elger, Cheltenham 2015) Ch.1.

119924 1) RO R 20024E D INAH A TN TS 201240 1) o + 20 & AR R R RE 72
FHSERESIL Y LT 55 X )12 7% o 720 VR [T RE 2 568 BRIk & EIBEER
Beidi] THESUEES] 4338% (20194F) 1-26H.

* Report of the World Commission on Environment and Development, Annex: Our Common
Future (UNGA A/42/427) 24 [27].

U)FET (FE10) 454 JEHI,

YT Y 52030 (FET) RISCH 4 Bk FEROTREZRBISED 3 D OB L Cld, R ik
%2R & 72wy, Hugh Wilkins, ‘The Integration of the Pillars of Sustainable Development: A
Work in Progress’ (2008) 4 McGill International Journal of Sustainable Development Law and
Policy 163, 163 ff; Marie-Claire Cordonier Segger and Ashfaq Khalfan, Sustainable Development

(6)
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Frel Be 2 B & T IE T L C & 2 ERSHRORCGE L, ThEfkE L
I, IR Z 520 b O TIE v, MF T, 2N 0HFE, EEES
DHHIBTRE —EOBSRMAL Z T T 55 22 BERMAHIZ B W TR S
7Rt 1T RE 7 B FSIE & E, SE— 7% 33k - R 2 R & SRIEIRM 44
2& o THMFIEFOEBDH 5N 5 EFARIZB T, Bz S HERLBEHRO

FRENHED N SN FRA M ORM LB O LE L FEL ) IZT 55,

Law: Principles, Practices, & Prospects (Oxford University Press, Oxford 2004) Ch.1, esp. 103;
Dominic McGoldrick, ‘Sustainable Development and Human Rights: An Integrated Conception’
(1996) 45 International and Comparative Law Quarterly 796, 796 ff.

¥ MAZ v b (Christian Tomuschat) (&, EESHLHEOERICOWVT, KD L) IZHAX
5o

One simply has to note that voluminous international documents were adopted and that
these documents reflect in any event an international understanding of what conduct
should be pursued by States with a view to reaching the specific goals universally ap-
proved. It would almost be bizarre if such consensus statements about world order, peace
and human rights lacked any legal relevance. (...) [M]any problems tabled at the world con-
ferences were so difficult, even thorny[,] and almost unassailable, that no hope could be nur-
tured as to bringing about an agreed draft text of an international treaty. (...) On one hand,
it would be clearly impossible to lay down in conventional form every principle, recommen-
dation or suggestion that has found its way into the concluding documents. Low legal pro-
file was the price to be paid for the tremendous reach of these documents. On the other
hand, since our time is moving faster than ever before in history, a legal instrument that
may take years and decades to come into force would be overtaken by events even before
that date. Urgent problems affecting humankind cannot be resolved through the traditional
procedures of norm-setting at the international level.

Christian Tomuschat, “The Concluding Documents of World Order Conferences’ in Jerzy
Makarczyk (ed), Theory of International Law at the Threshold of the 21 st Century: Essays in
honour of Krzysztof Skubiszewsk: (Kluwer Law International, The Hague 1996) 563, 563-565.

' X 24— (Thomas. A. Mensar) (&, FEfinTRe7Zz HFEMEEOERN 22505, ERB L 09
ERFESEEBIE 25| S T RO H 5174 %179 BEIS. ZOWEEIOFREF L 72 1) o Hiil
7 L ERRY, BN 2 E R HEE, R Z RS ETEE L, KD L) IZHhXD, [4
R, HWIKBRBLORE L RED 7D O e MWRRF D 5 L o THRF TIEA (L HEMIZ
ZIFAN SN2 F OBCERA, 1EEHE (guiding motivation) A% [FHE ez B%E] 4T

(7)
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FEOEMTREZ2 IS D 720 OFAM O LTNL, 270 il & BOR O B OFRA %
2Ty EBEEoFEARHEAOMOFMOLES BT 5. 20024F O B
Koa— TV EEIE, TR T 2FEI O 1 DI ETE
HI (principle of integration) % &F. FEkenAEZBASSICRI L ¢, EIEHE
HEE BN & 40y, . BB, SRRy, AMEIZBE§ 2 B
DIRENLEETH D Z & 2RI L 727, EREE R HH] o o o 2%
k. EBEoOR R bE LTRES N B L HOMICELR 2% s
FFEAMRINS 2 #2555, BRI, Ao oORANL, EEREOK
I T 2 MFED 1 DL L THEIT LN/ EMELEME3EIH (o) 123
O KRS (systemic integration) % U THEIM SN D LRESINLEY,

& % |o Thomas. A. Mensah, ‘Using Judicial Bodies for the Implementation and Enforcement of
International Environmental Law’ in Isabelle Buffard et al (eds), International Law between Uni-
versalism and Fragmentation: Festschrift in Honour of Gerhard Hafner (Martinus Nijhoff, The
Hague 2008) 797, 789.

'" International Law Association 2002, New Delhi Declaration on the Principles of International
Law Related to Sustainable Development (London: ILA, 2002) [7.1].

The principle of integration reflects the interdependence of social, economic, financial, envi-
ronmental and human rights aspects of principles and rules of international law relating to
sustainable development as well as of the interdependence of the needs of current and fu-

ture generations of humankind.

See also Akiho Shibata and Romain Chuffart, ‘Sustainability as an integrative principle: The role
of international law in Arctic resource development’ (2020) 56 Polar Record e 37 1, 5 < https://
www. cambridge. org / core / journals / polar-record / article / sustainability-as-an-integrative-
principle-the-role-of-international-law-in-arctic-resource-development / 12821D31DCE26184958
FDE3267B363FA>.

' Koskenniemi, Fragmentation (n 3) 19 [24].

Trade law and environmental law, too, emerge from different types of policy and that fact
may have an effect on how the relevant rules are interpreted or applied. While such “policy
-conflicts” do not lead into logical incompatibilities between obligations upon a single party,

they may nevertheless also be relevant for fragmentation.

P81 3 (o) F MEHFICH LT, e, ToORMMESI L 0Bk 2HRT2 X9 (12

(8)
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&2 AHT, FhbE e FZEM S O EBSE EORHIIZ O W TIE, B4 2 g
D H%, W~ X (Philippe Sands) 1%, Bgli, #&i%. AWML EOMEL B
TAHEBEOGE ) LI L TEHIWODH B EEEO—7 8 & L CTH#E
954 74 I<y ) —HEFrE (Vice-President Weeramantry) (&, #'7
FaK - F U0y 2 F IR 2 SR R o h T, BT RE 2 B
FEWESIE, B 2MalboboThy, [HEWMEz > FHEOEH]
(the principle of reconciliation) T 5 &5 U72% fRI2 Xiud, Fefenlfg
72 BAFE DRI T % RE A B 56 & BRIRORAE O FAL & AL, EII L oD
REDDEINBE®, 7+ 4 (Christina Voigt) (2 iU, Efen] HE7Z: B
813, EBEEB L CENEOEB LB B W TR SN TB Y, Jhil

DFEHEE (opinio juris communis) % ED BEO—HEFERI & S p%,

FHGE T RE 72 BSSHE& 2 R R L 4 2 2 BT ISR L Cidsawiti b & %, fl
ZE, YU~ (Bruno Simma) (&, FEEAEEZR BFSESFEAT LIE RS L,

RS2 a2 kon | bOTHY ., FIFEEMIC L 2L &OENEROBREISRE & KO
5bDTHD (Koskenniemi, Frangmentation (n3) 211 [419]). 7272 L. EBRERESDA Y
TA = T—=TE, H315 33 (o) ¥ TWRALZ L 272007 ] TEAnwI bR
® % (Report of the Study Group (n 3) 12 [28]) o

P ZORIZOWT, liEICE L ®w7zb o LT, Bonanomi (n 10) Ch. 5.

“ Philippe Sands, ‘International Law in the Field of Sustainable Development: Emerging Legal
Principles’ in Winfried Lang (ed.), Sustainable Development and International Law (London: Gra-
ham & Trotman/ Martinus Nijhoff, 1995) 53, 57; Philippe Sands, ‘International Law in the Field
of Sustainable Development’ [1994] 65 British Yearbook of International Law 303, 338-339.

* Gabcikovo-Nagymaros Project (n 1) (Separate Opinion of Vice-President Weeramantry) 88, 88,
90.

“ H. E. Judge Christopher G. Weeramantry, ‘Achieving Sustainable Justice Through Interna-
tional Law’ in Marie-Claire Cordonier Segger and Christopher G. Weeramantry (eds), Sustain-
able Justice: Reconciling Economic, Social and Environmental Law (Martinus Nijhoff, Leiden
2005) 15 ff.

“ Christina Voigt, Sustainable Development as a Principle of International Law. Resolving Con-
Slicts between Climate Measures and WTO Law (Martinus Nijhoff, Leiden 2009) Ch. 7.

(9)
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EEEIRER & 22 o7z L) BIRICEER 23T 5%, F 72, RIS LU,
el ez B gE I3, SAHIlfER OB G WS 2 ALBOR T 0 X IZH T 5
gz H ) BERKED 1 2 TH ) . FEORKRZZRT H2HETIE R TR
D] BEMEOTHASBETH L7200, FHRLEE L. Fo—kEAITE
L, WEN - BRRERN LA THH E EN DY, 1y (Vaughan Lowe)
WX AT, FEmRE R B IEE. ENAEPEEAITH L L) L b, R
LHAOMOFTFNANEH T 2 B4 (interstitial norm) &z 5N 57, O
OFa e IR SR & 7235 )V (Virginie Barral) (2 XU, £Hiel 6k
e BASSIIERR Y — L & LTSI S, BEBROIETEL 20 . iR
DFEEEFAM S, FHNEHONELHERT HRETOROONDL, Z9
L7-FEfeld. Fefe T fe7Z: BI%E O interstitial norm & L CTOFERERED (22>,
BMEBEERD OFRRMMEEICHEKT D L SND, NT IV, 512, Ffen]
REZeBAZEDS, FNEHE L, ZRTA7200TEK - Jiko#%#% (obligations
of means or of best efforts) Z RS 2 W EELEIZ OV T O L 5%

* Bruno Simma, “Forward” in Nico Schrijver and Friedl Weiss (eds), International Law and
Sustainable Development: Principles and Practice (Martinus Nijhoff, Leiden 2004) i, v.

R, WEBECSC (E 1), ATHE, BHEIE. Mot —F oo [#EA] (rule) & [ ] (princi-
ple) OXHZETFAH 012, [HrmoEHl] (the Law of Balancing) #ERfLL7zT7 L2 ¥ —oD
AR L [ (bEsk ] (optimization requirement) 23\ T, SHLY %S % BH
T LD RE R B ORE L L 2 72 BT 20N EWEREE [HE4 2 AL iEO /o3
REFHENTOLANEFEL, 5O LMEOTIFE NS HOREOES (L) K
HHHE) 2REL TV 72D08&] ThiEml b, FE. miBime (E1). 27-54H,

“ Vaughan Lowe, “The Politics of Law-making: Are the Method and Character of Norm Crea-
tion Changing? in Michael Byers, ed., The Role of Law in International Politics: Essays in Inter-
national Relations and International Law (Oxford University Press, Oxford 2000) 207, 215-216
(Lowe, Politics); Vaughan Lowe, ‘Sustainable Development and Unsustainable Arguments’ in
Alan Boyle and David Freestone (eds), International Law and Sustainable Development: Past
Achievements and Future Challenges (Oxford University Press, Oxford 2001) 19, 31 (Lowe, Sus-
tainable).

* Virginie Barral, ‘Sustainable Development in International Law: Nature and Operation of an
Evolutive Legal Norm’ (2012) 23 (2) European Journal of International Law 377, 377 ff.

(10)
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COXEIIEHAR RBAER SN TV D Z Lk, Bl e s S OH
B LOFHMEOHE L S2WEEL LD TH LD, L Lb. &Hdh,
S EICHRR TR B O HFERE A RN SN TV 5E121E, &0
BEROCHE (012) & LT, BEFHOMHIIE L TEEINDLEL
MRO—HZHER ST 22 LIl %DTHLH)e TOL) RBMEORME LT, 2
JV K== - &4 — (Marie-Claire Cordonier Segger) . ¥ G pASED
ER SO IEM.CHEEE BT 2% < O—REBER ORI B W
TBRERFHHO 1 DEEINTVEZENS, B IN20dH 5 EE ERE
FEHITH B E L, EEEOBER (objectives) @ 1D EALERITZ% T DR
B LT, WTO M ZEDLIRT, ¥ )V — (Gabrielle Marceau) &, &K®
2RI Do 19474E GATT 55 WTO ~NOEALD T, 19474 GATT
Il o7 [HROEFEOTE LA Z R S ] (full use of the world's

resources’) DFEAIAS WTO TR S BV Tld [Hefe T RE 2 B FE O H Ay 12
Weo CTHFROGIE L &b U2 THMA TS &1 (optimal use of the
world's resources in accordance with the objective of sustainable develop-
ment) LW ERIUZL 5 THhbOENIZT LS, WTO #FFIizBIT 2 E
5 LR MEANOFE TEICE L b 726 L, KEOZ Y RO EE T O
AZEFiE FZ B &HE (WT/DS58/AB/R) 23 L7 &9 12, [TWTO
EICHE S 2 FiE ORISR & B, Berizb] 2L bhol¥,
W2 LT, W7 ¥ ¥4 (Isabelle Van Damme) (. Wi {LoREE
315 31 (c) ORREHEE 2 BER AR L& E VT b & OREH B A
5. WTO WERisCis [Ffienl feZefize] O HMP IR S22 & T, kil

“”‘L
><P

# Marie-Claire Cordonier Segger, ‘Sustainable Development in International Law’ in Hans
Christian Bugge and Christina Voigt (eds), Sustainable Development in International and Na-
tional Law (Europa Law Publishing, Groningen 2008) 116, 116-162.

* Gabrielle Marceau, ‘A Call for Coherence in International Law: Praises for the Prohibition
against “Clinical Isolation” in WTO Dispute Settlement’ (1999) 33 Journal of World Trade 87, 94.

(11)
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ZEFIMOEBREHAZ ST 5 2 Lo HMEZRB#RSEL LIk o 72
ELAAH b, [HIXICHEIT2 [FrmmaezsE] 2 [KELs] ~05k
2 & o TRV HBIMICBESE L2 H T 52 LR DI TIERW] &
i L A% vy y - ok, 3153 (¢) DM % HERE S 2 BEn e
E RSN HFEE D (Av) STRO &5 [FBLHI O8O LE & B
DEWEZPREL ) B L) HEZMUT LMW H L] L, RS
LHFFEERVPERINLIRETH D L TRT 5%

3. Kt rl RE R BAFE DAL & SRV L D ERO R E DEH
(1) SRR E Rl se L AR OREEREE

FEVEBHSE & BRIRIRGE 20 &L 2 2 BURRYT 7 & BRI o0 F % 2 [ % e ]
REZBASE I, “HIR—ChWIMMW 2R L@ U CTER SN L, nrid, &
fill & 7203886 % 5 — BRI OFIFNAEH 3 2 Blé (interstitial norms)
OB E LT, MR AR SRR 2 &8 & b IR e B % %
H\F %%, Interstitial normsid. THEMKIIMEOHHEINEZ 723, M
HOBEMZ A L A AAHEICIKANS 288 (B 212, BREREDO L & B
HOVERFEHT 2 7-00HA)) F-L2FET FAEMERT 250 FEiRT
LHETH Y, T 2O FRNEZ AR L, B— kBRI O %
B2 %E A% AT, [BARZMEI TS 2 EEEoE R0t % )
DU SRR 7 45— RHBI R R S 2 072563 % 2D X9 % in-

# Isabelle Van Damme, Treaty Interpretation by the WTO Appellate Body (Oxford University
Press, Oxford 2009) 365.

* Thid 363 (stating that ‘Normative arguments in favour of the application of Article 31(3)(c)
VCLT tend to ignore the fact that only the text of the treaty under interpretation and its
(broad) context can determine whether its application is necessary and relevant.’)

# Lowe, Politics (n 27) 212-221. See also Michael Byers, ‘Abuse of Rights: An Old Principle, a
New Age’ [2002] 47 McGill Law Journal 389, 422.

* Lowe, Sustainable (n 27) 33.



FAYEGA 315 3T (¢) DFFE L IR
FEfE B 2 B 58 & AR A (BRIED — 443 —
terstitial norms % UC, BPRE X, FLEd Bl 2 R L, @H T 5502
it 22 e L, EEFHNOMEZRE L, FLEEHES T2 L
T, H—RBEHMOEERLBS TS 5% BRIZH 1T % interstitial norms
U ThSNDE—KHRIMOTEIL, HFMROYHZT TR, EE
BB D 2 EF MO HENZEBOTTHITbN LY,

FRIDBHINZ 72 o TiE, TNDEESHETI bR 2 128 X ENE T T
DNDLIZE L, ZIUELS, BRT 2 R OERADE D ¥ SR,
KGRI OBFEI 721 TIT O A VER Tld 7 < EIREHANCHI - 72 BOR e
A7) EIREBE O HEI G HEHIC L o TORITROVEETH 57 ML [ IT

* Lowe, Politics (n 27) 218.

* Lowe, Sustainable (n 27) 33.

" Thid 35.

* Mustafa Kamil Yasseen, ‘L'interprétation des traités d’'aprés la Convention de Vienne sur le
droit traités’ (1976) 151 Recueil des Cours 1, 9.

* Commentary to Articles 27 and 28, Draft articles on the law of treaties: text as finally
adopted by the Commission on 18 July 1966 (A/CN.4/190) (1966) II Yearbook of the Interna-
tional Law Commission (A/CN.4/SER.A/1966/Add.l) 177, 218 [3] (stating that ‘Treaty interpre-
tation is, of course, equally part of the everyday work of Foreign Ministries.) (Commentary to
Articles 27 and 28). Jean d’Aspremont, ‘Formalism versus flexibility in the law of treaties” in
Christian J. Tams, Antonios Tzanakopoulos, Andreas Zimmermann (eds), Research Handbook
on the Law of Treaties (Edward Elgar Publishing, Cheltenham 2014) 257, 274. Robert Kolb

states as follows:

[Interpretation is not limited to situations where the sense and scope of a provision are not
clear. It extends to any application of the law. The latter supposes an understanding of
what is demanded by a provision. It thus implies logically an act of interpretation, even if it
may pass unaware. (...) there is interpretation in the broader sense, which seeks to under-

stand the legal meaning of a provision in order to be able to apply it (...)

Robert Kolb, The Law of Treaties : An Introduction (Edward Elgar Publishing, Cheltenham
2016) 128.

McLachlan (n 3) 280 (stating that ‘Reference to other rules of international law in the course of
interpreting a treaty is an everyday, often unconscious, part of the interpretation process.); An-
thony Aust, Modern Treaty Law and Practice (Cambridge University Press, Cambridge 2007)

(13)
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RBUHN 72 B BRI 2 B AT BICER L, HDVIIEN 2 EE L S Bh
AT OB AZFI S L, (FREVD) Hz el %@L CENEFEIC
k] A2 ThHobEVbNDY TIE, FEHER O IRIZHB T
% 55 EOEIR OEOHM & SAEMOBIRT &0 X ) TS 5 2 L8
TEB5THH ) D

(2) FHhrle AR EFRN EOEROHEDEHH

0 —F 2 A5 FHE, BRI FREORRIZOWT, [EA QM7
HIRZHEEST S L TE V] L LT [EBREOTTELLN TV RN
TRTOBDEFHFEINL | P V) FER T Em LTz, BETIUL, 51
BWT, FE—RKIGEE LTROLNTERICL YV EY DRV L 722 1H
FOHMZERIZL ) ZH SN T RBABHAIS R WZE SN L5128\
TOH, ZD L) BHIRAFAES 5] © EERREEHTS, =77 7 7%
F- EEFEEFFICB N T RO L) IR L. O —F 2 25 HRD
RLZERAT R L 72, THROENBGRIE, £ OPBrEEREICIRS 5
Lidvz, LI NMEDEBRFEFICOLERLZVIR)IZBWTTH L. &
Elid. BEOBUEH, #EFR, AERRRIEE 2 SN L. FEHES 2 WA 2 1)
EHELTWA] Y ZO0L)REIHOTTIE, EREEOTMHEIL, ERH

230.

" Serge Sur, L interprétation en droit international public (Librairie générale de droit et de ju-
risprudence, Paris 1974) 85 FIFULESLEH T [ AU 7 0 A L EBEREECHPTHE635:
WD CFRAESIN - I B A2 B & LT -] [MEFRRER] 53575 (20164F)
S5EHEIH L7z,

"' The Case of the S.S. ‘Lotus’ PCIJ, Series A, No. 10, September 7 1927 1, 18.

 Thid (Dissenting opinion by M. Loder) 34, 34.

ORI TERSEREIE] CHEw, 19759F) 264H,

“ Military and Paramilitary Activities in und against Nicaragua (Nicaragua v. United States of
America) Merits) [1986] IC] Rep 14 [258].
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EEICED CEBEICL > THEELNRWIRY . 2o HEICR L)
HEkaENBY,

O —F 2 A5 FRPAR L7: 20BN, EREOEREHZET L0
ELTLIZLIEBIHS NG, #HbH 2% BlX, 7y 7 L AFHAE
(Judge Alvarez) &, ZOMENZERIZBWT, O—F 2 A 5HAETREN
72 EANEER EMEDHT 72 b DO TH - 2R OBFETH - T, SHTIED
ERIELR LIV Z BN E LT, RO L) I L7z, TERFEME, 5%, il
EOHEFIZL > TRT TR, () FrezBElEEEMFEN 02 E) b
FARMOERIZE o COHIRENL, ThbE, EHEERE, EHARE THRIR
SN, EROEE (the duties of States) . EEHEEO—FIZE, mE

. HEREROZELETH L | Y,

TN 7 LAFHEOMAERIE, BULTIET —F 2 A5 HAHHAVR L
FeER T RMFFT 52 LIETEY, EREMESBEAFEOBANC 31 2 R 25
BIMR721T T . BB LHAEREZEE L2 B0RE N U CHlR% 217
HILERBLIELOTH S, OFERWEFL L ELEERIINZ T,

“ Hans Kelsen Principles of International Law (Reinhart, New York 1952) p. 306 (mentioning
that ‘...the fundamental principle that what is not legally forbidden to the subjects of the law is
legally permitted to them’). Levent Sabanogullari, General Exception Clauses in International
Investment Law: The Recalibration of Investment Agreements via WTO-Based Flexibilities
(Baden-Baden, Nomos, 2018) 22 (stating that ‘In sum, therefore, if State acting is not expressly
prohibited by international law, it is consequently tolerated. Assuming there is no applicable in-
ternational legal commitment, States are thus allowed under international law to regulate to ad-
vance the public welfare of their population.) FIFFATS [ EIFSE: 2 3BT 2 HEFE H O Bl 37 FEFE |
(—) ekl 5631% 15 (19804F) 41-42F,
O EFERNCR T 2538 L OB BT A B RRICBE L T, S Lb7eh . ROm@mE %S
S17zvy, Hugh Handeyside, ‘The Lotus Principle in ICJ Jurisprudence: Was the Ship Ever
Afloat? (2007) 29:1 Michigan Journal of International Law 71.
T Fisheries case (United Kingdom v. Norway) (Individual Opinion of Judge Alvarez) [1951] IC]
Rep 145, 152
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HAEDZEATHIN T 52 & (HEWEETE) dROLNLDTHILTS, Ht
KHZALIIIG U TR O BN 51T 2 RSB AR 5 2 X 9 ITEH
LIFEMWEE b, U—%—s3%7 b (Hersch Lauterpacht) |2 X4uiE,
FEHOEIEDT A, FIHEHEOFRIR KRR b o SME SO EH &
Wiz 72o0 Y =)V &R bY,

ERTHICEZZE RN ZERTOT TR, [FRETFLNZTE
7257\ ] (pacta sunt servanda) BHIOT., &E SN HAORNE % Filk
WL, EREREZBERT S L L bIC, BROTEHOHMT A MR 5
E2H 5 LIS N LY 00— — %7 Mo, EEBEOBNZENE
ZEM L. ERMOGEIIED CEBREIC X o TR S MR Rk T
BABIZHERF S 5 2 L8, ZAL L 2SRRI RS SR S e — ikl 2 R
L6, BFEOHENOITHIIERNOER & %5, Zhd, EOTHE?T
BEDEZIIEDL 0L LV OTIE L, ZOITEDHANE X OHEFHD
WL EELFEEET2HREL25T20THY, TORE LB
DMEFIOATHETH > ThisE L % 5%, 2L, ENREOREINCH - 72
FAE AN LT 28 TH Y, FREEOBIETH L L)% FFIE
O—% =37 b5 EFIHLOD, 2225 REICB T, [BEFOHER ERIC
B3 % positivistic Z fERIE, EEEHEO [BIL L 2] Oz oS3
FEORENHNEZET LI LIIRDTHH )| Lk, EBREICBI 5

“* E.g., Wolfgang Friedmann, “The Growth of State Control over the Individual, and Its Effect
upon the Rules of International State Responsibility’ (1983) 19 British Yearbook of International
Law 118, 148 (stating that “The law cannot ignore social change beyond a certain point, for no
law can command respect which bases its rules on the society of yesterday.’)

“ Hersch Lauterpacht, The Function of Law in the International Commaunity (Oxford Univer-
sity Press, Incorporated, Oxford 2011) 265.

Y OHERE, BB (1E45) . 41-42FH,

* Lauterpacht (n 49) 303-304.

* Thid.
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W ZEMED B L R E SO ERFEOBRIZOWT, TEROBHIZES
NAHATEY EFATHE) (2. EIEHESICHBT 28 L Wik 2 w0 L <R
DOENDLHDOTIERVEVZDLIDTIE LRSI 0] Ll 5%

0—% =37 M5O RMEIC LT, L EREROER BEH L 256
WSS Ok 7 (BHEERY 7 £ 7213 positivistic 72) R % @ U CHEEAE
DMEAMBZBRORENH SN L1200 L, @A M 2 5%
BEHL2GE1203, R EL2ZR LERICE D & LoERDO#EE
DHFFADIRD 5L T REVEATRIZ S D™,

ZO &) A ReEE R BIE LT, B B0 2 il Gl
I HITHIENTELTHL ). MFEMHIE. FHLEOMREE LT,
E MR L ) SHESMESHEOMIFICEE 2ES ., FUICIHRINT
WRWEEE AL T&EK LOMHEOREZ RS LIZE SNLFHATH
Bo ZOF L, EIH GRS 8 RICED &, WEHE T T ST A
JARPATIIZH LT, HADRHIFFIREX A L7722 L oEEETH - 72,
(7] e | AR BN B RF AT REFE AR D 2 A C RO A BE L HE 2 L3 TE S
BLE T d o 7205, FHPFTIE G302 % WEFE—MEET I o[ Ak & e (de-

2 HiEEC (1F45) . 43F.

o E R 43H,

 Whaling in the Antarctic (Australia v. Japan: New Zealand Intervening) (Merits) [2014] ICJ
Rep. 226.

$ 7757 2HHE (Judge Abraham) 1. ZOFERICBE VT, [JARPA I IIfHS S
TZRFUTRENL TRHEORTZED 720 ] 1B SN L BESNDERNETH ) — L) ik, FRD
SEIIESHIEHDONDLIRETRL, ZOFWETLOZ EDPFHINLZWR)EEINLRE D
DI TIHD —F LT EFHITHI RO ADHE IR L TR R FHEL 40T 5 L5
C%] LT, &b, BROBEIBOONLHEIC, BROWBENMEESIND LV IR
W BRI S HIROSME R W L 7ze Whaling in the Antarctic (n 55) (Dissenting
Opinion of Judge Abraham) 321,330 [34]. % B. 777 7 L2 M E O % JLH I 2 75 %
L LT IR a2 & L7z v, Julian Wyatt, “Should We Presume that Japan Acted in Good
Faith? Reflections on Judge Abraham’s Burden of Proof Based Analysis” (2014) 32 Australian
Year Book of International Law 145, 145 ff.
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sign and implementation) D& HIE—%ZE L CEEELORIEEZ XY |
WERDE Z TN o T2 ER TV RASER LI v, HEHEZ RES 5
AR 2 AR 2% 52 72 L3F S5,

RIS 35U % BB RREBCHIFT ORI 13 SRR T O <R o
HeA L ERREE ORI T 2B M5 ERSH AT 55 8 LI ED
7R El O FE R FF I RESSARMEDATMEICEI LT, JARPATTIZx 3 5 HA
OFFBIFF I AESARAHERIE & L Tk & SN AMES R Z SN D, Fotl
AT, MR ENS & 2 FFpIRFITRE 2 JE4E 3 A HEFRIC DO W T, D X 9 IZHR L
7o [BHFHEZ B2, 58 8KIL. FHMOMFIEN S LT, FERIFFAIED
HEFZEE L, 23 TONGIIB L TRz #HEL G2 TWE D,

R SMZHFRIRF T REICE D S A L, L. BIOWEST S 2 LR
FHED 720 T 20 &9 v ) FHEIE, B2 LELE O LRI O SR
TAHLDOTIERW] % 2O EiE, 58 RIZHED  FEMMEDAT A E
DEBETHAH—TF, T I NI ENVRESNRITIE R 6 %
W ERRT, YaTiHE (Judge Xue) DI L-L 12, FHThNh
(L FEAGHEOAT AR £ 72 3B 2722 0 &) SR & 2 o
72133 TH DY, HROME L LT, 58 513D  HADKEHIFF I FESE
FEDFGFIZED LN BEGZH/ L2089 A b s b DTH - 7%

TOESe, WEBRTC (7340) 428, T2, T I T AEHER. SRERY TREREHNO
O OFFICE LT, HROEZEXFRL/A—A M) 7TIZTIE R, EZHEESINLIE
FTOHRIIHEFHEMLE DR L LT, ERNAEIEELOH ) H OB S L H0E R A
L 720 Whaling in the Antarctic (n 55) (Dissenting Opinion of Judge Abraham) 328 [31].

*® Whaling in the Antarctic (n 55) 253 [61].

* Whaling in the Antarctic (n 55) (Separate Opinion of Judge Xue) 420, 420-425 [1]-{16].

L. FEBEIZE, ﬁﬂ%@%ﬁﬁ L Ty AR T TB Y AT
BHEPHH L 72X 910, ZNUEIWC Of#EITH - T BUF OB THELEWEEZ SND,

Yo FEIZLW‘%&tfﬁﬁ?ﬁ&$1¢ﬂ(}%®§ﬁﬂ [EIBERIE] No. 636 (20144E11H) 14HZ
i
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DH BRI E ORI LT, HAOTRIZ, #8 L EOHEIE LT
WEICHET 2 HEEZGHOEICERLZE V) SO TH o 729", HTid, &
EHHOFEANCE DV TEREROHMZ L SHRL L) &322 ) L2E
BEICOWT, RO LI T 2, HAD TR,

[19824F O ElEIMEFEE SN & o TRMEE 2> T [AH O] 205 [HE
WEIHEOREL L OER] PEBMN T ONLKIEANEZOWEEZEZ T
VW5 FERER, 19924EOBREE L BB T 5 ) A ES R AWML RSO
IR EOEBBERIC BT 2 PHERRH #2213 Lo L Lk
ERSBRIE S L v ) BB OZRICIS L7z Z12, T DICHEEM L

(static) R CTH o 72 & ) IZBDbN D HARDF A 5O S48 S D
fEFEEHE L LTINS DEDOER;HIMOTERICHo72EFR L) %

B, Hko 6 FEIZEEICAFE SN R Y~ >~ (Michael Bowman) D%
b FERERREE R EOREEZE L25E12, HAD TRSHEFER
FIZH 725 etk 2 iR L T 72, Ay~ 2 ud, #3153
(c) @ [EFEE OB BRI OSCE &, [ A %) 2 ER o — kB ]
DIXFIBHZATHRHAEINZZLOTH Y, ZOEEIX, [BEFO/ B0
LT T% <, fkfACRIZBIN S — V) DI b RN 0 #AE % 58
M2 EPRELEINDZELHRET L] L)% Zomid, #7Fa
K- F U AFTHEMHIC B CER S R e 2 e & b a8y
Bo FFMIZB T, FHFNE, Fmi eSO T, [ERIH L v

" Whaling in the Antarctic (Australia v. Japan) Counter-Memorial of Japan, vol. 1 [7.8]-[7.12].

* YT, B C (7E60) 15-16H.

% Michael Bowman, “Normalizing” the International Convention for the Regulation of Whaling’
[2008] 29 (3) Michigan Journal of International Law 293, 293 ff.

* Thid 343-344.
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eI AR 5 & X720 TR, BRICHBSN/EE 2T 255125,
Hhb (BREREICET ) H-BEsZE I, #ric LI EY) 20
BELDLRIME RS2 ©E Lz,

PR 351 B I T & I IRAYIC . SR BOBITICE L T, R E
DFEDILEMIE RO b NHF & L, BTSRRI R A H 5%, [H
FIZBW TR L 72 o 721976 54958415 (a) OFFFICEI L T, Hdid,
TNVEYF U BEET S L) RDZI9IED T AR -S54 & [UNEP B
BRSNS B HAZ L EHI] 120w T, B SFEITVTNDL T AKR—5
FIOFEFIETIZ 7 <. UNEP O XHFIL, EWHTEIEETHH0TIE AW
L7 Tbid, 1975 FEHAES415 (a) THIZ X D% EINHBLH] O el A
OFCTHEL AT LBICEE SN2 T IUL R S 2w s, BRI RNELY &
CLDOTIE RV, ZIW 2, [RESNHABOMEREEMNS X OBEA
DEFBOW RN & I h 2 5l 247 ) BITAHM OFEE Z 34 ) LB
S LT, BFHFICBWTER SN2 BRI O R E O NE % BN
R HEBEICBVWTRET 2DREEZETHL | & L7

% Gabcikovo-Nagymaros Project (n 1) 78 [140].

% Pulp Mills on the River Uruguay (Argentina v Uruguay) (Merits) [2010] IC] Rep 14.

°" Thid 83 [205].

% Tbid 45 [61]. FIEIZ, RO X HIZED B [BEHATRER EBENAZICHES T, 220, BET S
EIRR % BB O A N7 4 O ROEIS 2 B L. #2802 80, #45EEEL L5
ZEIZE) . EDDUKESOHE R RN L. T EEELRET 5] (‘to protect and pre-
serve the aquatic environment and, in particular, to prevent its pollution, by prescribing appro-
priate rules and [adopting appropriate] measures in accordance with applicable international
agreements and in keeping, where relevant, with the guidelines and recommendations of inter-
national technical bodies’) o

* Thid 83 [205].

[T]t is for each State to determine in its domestic legislation or in the authorization process
for the project, the specific content of the environmental impact assessment required in
each case, having regard to the nature and magnitude of the proposed development and its
likely adverse impact on the environment as well as to the need to exercise due diligence in

(20)



SR 5 3IH (¢) DEFEERT
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R b FHEOREDPRO SN TWELETH - TH, BHELEL T
AW LIS UTH R L ZEREISEE T 5 X 9 I2R
L7256 EROEEOHFAHIZT 20 THIUX, #ityEII/RIHRZ
EDIHIZEEL CENBERZRET 2RELDTH A ) 0" FeESRfy
DEAFEFRBANT, CORICBE LT, ARZESZRIETL2D0THS ) 1,

4. HEIFKIE (0) ICED KRS EFFHe BRI | 5112 ERRF
(1) SEOBEIRRRICH T B REM
SAVBE TREB R E ) X ) B35 TH A (‘the interpretation of
documents is to some extent an art, not an exact science’) &\Wbitd", 4
FESeRI 58315 L UM EE325: D RIE X, BEAF O H E B 2 i AL L 7281
& LT, EBRTEREEHF 21X Lo & Lo SO 7 & NI HE A
B LI o TRITANS N TE ", B SN FHMHRBANZ, XE

conducting such an assessment.

F700 TS CEROFEEICHE L T, :IF'EJ%%%'J L BRE G & BB O 0%
WERHET 2 b0 L LT, MlifE RIS B 5K 4L (Alan Boyle) OFEFICHT 52
07 + — F (James Crawford) ®#t# 253 %, Comment by Alan Boyle for Japan, Public sitting
held on Thursday 4 July 2013, at 3 p.m., at the Peace Palace, President Tomka presiding, in the
case concerning Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), Verba-
tim Record, CR 2013/16, 36 [25]. Comment by James Crawford for Australia, Public sitting held
on Wednesday 10 July 2013, at 10 a.m., at the Peace Palace, President Tomka presiding, in the
case concerning Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), Verba-
tim Record, CR 2013/19, 65 [22], [23].

VHEBEEEBE AT LALES 2 BHIE VWS XD b TR L LCOMEEEHRHT L v ¥
ADF@wEERTHPNIT, Y7 T 7T &, KPR E#EEL QOEBEICBNT, 5050
BT B AN A WER COSERIEO—#4% 2 L, EEEONFIEEICE(L L., 202 i
U B DFT AW S b Z &7 5 L5 U Ao McLachlan (n 3) 282.

" Commentary to Articles 27 and 28 (n 39) 218 [4].

” Commentary to Draft Conclusion 1, Subsequent Agreements and Subsequent Practice in Re-
lation to the Interpretation of Treaties (2013) II (2) Yearbook of the International Law Commis-

(21)
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77O —F 5 Loob T, BHEEEES LR HEMOMEZZ LI
AARE S E ST RRER 2R EMICERE T AT 71 —F ] (crucible
approach) "ZHM L7222 & T, B ZIRILIZ BT 2 ROERIZE L T,
JERE 1AW EEZ G2 bDE Loz FABRBANL, BEWATIZ—ED
Rz E L L) RFEHSNTHEH T MIREPER T NSHER L T»
BIZTERWS 20720, [[—DOMHFETH->TH, TNPELZDLEMICE

sion (UN, New York 2018) 18-19[4]. = X ¥ 1) —ARLB LT X ¥ ¥ ) —|2fF S 72 JiiE26-33
IR EN TV H#EFEAEZ SR SN2, 2B, IC] 2HRICEAESH O AR 2 35 E
L L FRO 7 01E, 1994E 0 [HHSFME] () EvF v F) HRSPRITH 5
L wbhitsb, Ulf Linderfalk, ‘When the International Lawyers Get to Be Heard —The Story of
Tax Treaty Interpretation as Told in Sweden’ (2016) 1 Nordic Tax Journal 3, 5 fn. 7. See also
Richard K. Gardiner, Treaty Interpretation (2" edn, Oxford University Press, Oxford 2015) 16
(noting that ‘The Court nowadays presents application of the rules as virtually axiomatic.)
" Commentary to Articles 27 and 28 (n 39) 220-221 [11}{12]. See also Sir Humphrey Waldock,
‘Third Report on the Law of Treaties (A/CN.4/167 and Add.1-3) (1964) II Yearbook of the Inter-
national Law Commission (UN, New York 1965) 5, 56 [13] (Waldock, Third Report); Yasseen (n
38) 25-27; Gyorgy Haraszti, Some Fundamental Problems of the Law of Treaties (Akadémiai
Kiado, Budapest 1973) 102-103; Rudolf Bernhardt, ‘Interpretation and Implied (Tacit) Modifica-
tion of Treaties’ (1967) 27 Zeitschrift fir Auslandisches Offentliches Recht und Vélkerrecht 491,
497-498. %2 B, FERBANC B 2 XEFT7 70 —F O 135, HE L, ICTIEXET 7u—
F ] L. FONAMEEH TS, B 7 70 —F 2 HT 2@ H 5 LIRS E . BOoK
T SR iR O A5G & BLFE — RTINS L OB EIR T 5 & 0 — | [HE T4 552275 (2003
4F) 38-46H,
" Commentary to Articles 27 and 28 (n 39) 220 [11], 221 [12] and 223 [18]. 4e#2:4#9 D R HI
2B BIEROBRESIT LOMH OFH L RFIZOWTiE, HIc, mifamsc (173). 30-61
HAEZRI N,
® Commentary to Articles 27 and 28 (n 39) 219-220 [8]. Stanislaw Nahlik, as the Representative
of Poland in the Vienna Conference on the Law of Treaties, commented as follows: TA]rticles 27
and 28 [current articles 31 and 32] were a successful combination of three possible approaches
to the question of interpretation, namely the textual, the intentional and the functional approach.
They thus constituted a coherent and well-balanced part of the convention.” United Nations
Conference on the Law of Treaties, Second Session. Vienna, 9 April-22 May 1969, Official Re-
cords, Summary Records of the Plenary Meetings and of the Meetings of the Committee of the
Whole, 13 th plenary Mtg., UN Doc. A/CONF.39/11/Add.1. (UN, New York 1970) 58 [67].

(22)
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WTHWHN, BR2RE 2% &L, B2 ERPE5 25N 51
T2 EIRTEINDT, L7203 o Ty SAMHFBHAN, Rz iE— o1k
LWIREIZEC AR E W) K0 7% BEMZRIIZ BT, T2 EHRE
WEEIC LY, BIRE I SEROFWZIRT LD THH L ENDY FHRIC

© YWIC. WitEE S (FE73). 36-37H, See also James W Garner et al, Part III: Law of Treaties’
(1935) 29 American Journal of International Law Supplement 653, 946.
T FRIEGRIOBRBLIE I ED S NS [HFEO@EEOEW] (&, iﬁ‘%ﬂ H R DA O FIk
EHETHIERMEL TR, HEDOFELELFEHDO L OUIRZE S CIZEBE B L O HIZ
o LT, HeBlclFEoERD? [ 257 5] (to be given) D k/}:&’)%o Ingo Venzke,
‘Sources in Interpretation Theories: The International Law-Making Process’ in Samantha Bes-
son and Jean d'Aspremont (eds.), The Oxford Handbook of the Sources of International Law (Ox-
ford University Press, Oxford 2018) 401, 404. See also MOX Plant Case (Ireland v. United King-
dom), Provisional Measures (2001), (International Tribunal for the Law of the Sea) [51] <http://
www.itlos.org/fileadmin/itlos/documents/cases/case_no_10/2001-5.13.11.01 Epdf>. Z & filZ
LT, 777480 E (Judge Wolfrum) (. HEDOSHAFLO F 7213 F— OWEF 35
BALR % BT 2 59D (a parallelism of treaties) OIS S, RO X HIWZEHAT L7720 [
L OSPAR %/, Euratom 449, EC 4975, BEEMEAEESA LU £ 7213 W — O MR 365
EEDHTNLELTYL, ZNSELBLIMEICHFET 2HAPSA L OTHE, () &
HIFLH D SAIFFBIN OB NS OBANIH L TR —OfFRZ 26 S 2w b b
I Bo TOZ EIF. INLOHANE RS LB, 235 300K. B, BHEEOHROFELT, #
EEED BB SN BT IUE R b vk W) FFEIZL 5| MOX Plant Case (Ireland v. United
Kingdom) (Separate Opinion of Judge Wolfrum) 131, 131-132 <https://www.itlos.org/fileadmin/
itlos/ documents/cases/case_no_lO/published/ C 10-0-3_dec_01-SO_W.pdf>.
TZOMH, =T 1 F— (Richard Gardiner) GHIELANE D S N T G FFHHLRI O 5#
Y78 I ASIE L (correct) FRBUCHIET % E—iﬂ)ﬁwﬂ:f % L5l % (Gardiner (n 72) 31)
ZORFITH LT, FRFERR 1:5&5 5 N7 GG AN AR 12 < BIRD 43 i&%ﬁi L
TR Iehn, T2 EFCEBNRFMAZ G252 LI TERVEVI B O H D, I,
Basr (FE3). 131EMEL2. F 72, BWotid. LIBT3 BREHI oK o= %L
DNT, RO EHZEH L Do [0 2 HBRHM O K7L, [1E LV\%?FRJ EZo [RERAL =
ﬁ)ﬂ@“é ETCHRAINDE VO HEMZEAR L TWA LIV LS, LA L, EETANE
SRR OMPIRANEZ ) L ZE o Tuhwvbnw) 22 TH b, FEHBANL. &8
@ﬁ@*ﬂ@ﬁ%ﬁ CIETH L7 BRI OB L A P E AR L. AU U B
OFPE—DOPUTET 2 L W) KO L DTV, e, miEmX (F:73). 365,
™ Sur (n40) 71; Yasseen (n 38) 13; Ian Sinclair, The Vienna Convention on the Law of Treaties (2
nd ed., Manchester University Press, Manchester 1984) 115-117; Pierre-Marie Dupuy, La Con-

vention de Vienne sur le droit des traités a I'épreuve de la pratique: quel bilan trente ans apres

(23)
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T 2B ZEO 125N HEIN LD T A5 ) =5, [ (GHHHRICET 5
—EZ)FATL DL OOEMIT FZHEHE I L0 idE LA HBEER]
ThHiHILaRBbbY,

B3I 3T ED X, WRE L BITEBSINLERITIT, SMHERFIZE D
LN ZHE (ME (a). (b)) & BHBRTOZRIZE D 5 IMEW 74 %
F (FHE (o) PEEnsd. HEIFIHOEL L, TNOLDOEKEEET S
ZEIZDoWT, #EFEIELTIE  ‘shall be taken into account’s {AFEIEIL Tld«Il
sera tenu compter. HARZEAERIZ [EET L] L3N TBY., /HBIL
EEMELFHDO DL, TOH) L, AHEBRIIE D Z 2L wbilsh, A
EMERIZOVTE, REOEEICZRQONDL L VI LD THS ) 0%
ZOr. #W3GE3IHE (o) 1D [HFHEOHORRIZBVTHEH S5

son entrée en vigueur’ (2006) 39 Revue belge de droit international 411, 412-413; Van Damme (n
31)51-52.

® Y. WEBESC (173). 37H.

# Commentary to Articles 27 and 28 (n 39) 218 [4].

¥ Commentary to Articles 27 and 28 (n 39) 221 [14] and 221-222 [15], respectively.

S NHERRRUCEI L Tl ZOMHENARE SN DA, ZOEMANFITHAL Ly, HRICK
L THRRED GRS L TEE LM TH 5 & A DFHOAMERIIL. FHTF AT
LU ES S, MOBHRICELT 2, 2 LIRS 2 1. AR THHERNERS
OHFER oL ESE] [HFEER] 205 (20104F) 59-60H, TV 71d. SHEMRRAEE T
A4 5 £ v (Tt is binding on the judge since it reflects the common will of the parties,
that is, is embodied itself in a treaty.) 7%, HEAMEMRRIZOWTIE, SOFENI S RE RIS S
v & w9 ({Quasi-authentic] interpretation is not binding on the States having disagreed
toit.) o Robert Kolb, The Law of Treaties : An Introduction (Edward Elgar Publishing, 2016) 131.
SHEBROFE L, 72U LT, DX ) 2R ES B, o2 h b @ L 2E
EOL) BRIFHEE) DTHA ) D 612, FIIE, [RICESNEE] 1T, YFERO
IR EERL R OTGEIZ T, RFET AR ENIETD] 2% Th lwk s
N5 (EHEE [EREHI BT 2 IEM A SCE o H & B prorae ] TER S/ MRS
118248 275 (20194F) 30EZ M) o A SCE A & A A S D BHEFFRD 72 A 5 DOy
FHEET 5% 61E, FABHTICB 2 IR CH LR TIO B 5 FEHEI L OBIfRIL S HE
T 2D THILEN D D TIERWES ) Do INHDORIZOWTIE, ATFOHEE
R D720, FEMHEERHTLICEED S,



FRIBSAE314: 33 (¢) OFHFREFRT .
FRBEUT HE 72 B SE L IRRIOME (BRIE) — 455 —
FEIEE OB EHH] | ~OEREIZE LT, EFERIEEHFT ORI B 5 EFE
DAEFIZDOWT, FTEIEWDRALNL, Bz IiE, v ¥ 7
BT, #HHPNX, kD L D127z,

[ RIS BU 2 EEMIL, 7 1 — HEBEBREN ORI X OB IR
EINTBY, A FOERLZ () EBEEOMOBANE TRED
DTIE RV A ¥ Fid, $FEEROLAEOERLLFTLI0E LT
HHEMERAEIARICE R Lz SAEICT 27 1 — 495315 31
() OHANZGE> T, 7 1 — Y HFBEREOMRO 72012, Tk &
bz, f/\%ﬁ"’]ﬁ‘%%éﬂ’) 2 (may be taken into account)s L7%*L.
BHTAREST B D13, RECBNTHLE SN LR EFFOME—D H Y
PEHFOBEMEO TICHEINLEZAD, NFAY 2L L EEED
TRIZE > THEUBEFICS T 2BEORMEICHLZ L 2FTH . V1 —
Y HEBRSEAE6G LOFFER TH o T, H LOFF TIdAhne
WY ZETHDL] Y,

WS, AL T Ty T d = 2HETIE REE A T OO KEFBERO
WS, % 3T 2 19554F 54088 T SRICHES LT B XX 51 (d) 2B 5[4
B CEE L RIATHESEENL BT LI LI TELRWVEIERH L BT,
KD LN LA EIAL S N7z [SRRRICE§ 2 — kBl
HIOT ¢, UL, [HFEEOMOERICE WV TEH S 2 EREO B EH

\\\\\\\\\\\

HIl 2B L20N0ER S %] (BE54%) (under the general rules of

¥ Jadhav (India v. Pakistan) (Merits) [2019] IC] Rep 418 [135] (emphasis added). A4 B 52
E LT AR TEBRREBHIT S v 7T (> B 8228 >) (I - 2019457
17H) | [HEEy] %563% 375 (20204F) 209-236H

% 0il Platforms (Islamic Republic of Iran v. United States of America) Merits) [2003] IC] Rep
161 [41] (emphasis added).
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treaty interpretation (...) interpretation must take into account “any relevant
rules of international law applicable in the relations between the parties™) o

S5, FHFNE, LT o X9 1Hid 720

[FHIFTIE, 19554F 54946 XX S 1T (d) A% AS&AOEKIZHET 5
AR E V) BER 2 URICB W TS 2 EEZRDATHEICE L TR
WM SN D L5 RIATHEIZES 2 EBSEOBEBI 2 5 58 a1 AT
LTHEASNS Z L EHSN TV L Ww) T 22 P ANL I LIET
e K LT, ZOMEIZEY 2 EBEEORERA oM E, 1955
A4 5 XXT 46 2 JHIZ & 0 BT 12T A 5 N2 RO L E O AT 75
—#Bz 29 lo

INSOHEFN S, FHFTIC L2 [EREOBERA] OFBIZRBH L D
BEMEbEND, BB, ANV - TTF v b7+ — ZFHEITBIT 270 EH]
DEEIL, W 2R o [ZE] 282 @HEROIEKE 726 L7
RSB,

(2) FIR#MRAIN£EA (addressee) &L TDER

ESONES SO SR Y PRSP OF ' aiol 2 L [OF A TN [ e A B
STV, 2L GARBIRI O IALICEE L C. (B 2R 7 7
O —F O LOFRN B LSS S N7zfEH, SRl 2 k322 Lo
TN ZOMAR G & 7% BRI (K456 - addressee) 122V T
EAEERER L DN 0072720 ThHLEVbILEY, 2070, FRES

% See (n 6)
¥ Michael Waibel, ‘Principles of Treaty Interpretation Developed for and Applied by National
Courts?' in Helmut Philipp Aust and Georg Nolte (eds), The Interpretation of International Law

(26)
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FEfE B 2 B 58 & AR A (BRIED — 457 —
FNZGED SN D SEAAPBAP 7N 2R E LTED bN-0h, EEETRE
AR B 2RO D 2 L3 TE RV, EEBEEICBWT, AWEAICET
AT O N2 EFN R & AL RYS725 20 0o0%, RE BT
& FEEOERFETB L CERBEHAL5IH L ooF#S IO Wb 2 &
Mo W I E RS SR ERBAI OGN E 2 5 2 EHHES LT
VAR (W

(3) B3NKIE (0) ICHIFBAMER ((HEE] OFEHE) &FKOBR
DHEEY
FANESRA 3R 3 (¢) DOFHiZ D o TIE, #%2 5 FLMBERER
FHAIMOA—F R, B L Vo AR EORMEE R & > TR
b, BEBSEE VRO [ AF — - F— | Ve ORI 257 5 — 75 T
[HHMEDOEZESIRO N LIEEOYMES 2 & - TREELO M % (13 &
AERD ] TEEBINZ S FF I N D [ABEDED B ARG OEE
P TEEEOR R b] SB35 ILC A 74 — - 7 — T OMEFEIL
RENZOHIZIE RSN, EEERANZB W THIRIZENT S 460 3

by Domestic Courts: Uniformity, Diversity, Convergence (Oxford University Press, Oxford 2016)
12-13.

® EBEZERTOBHIAIIB VT, BRZEPFLELITIA LY ) —IZB W TRIEE & 5
ETLHIENLET L e DERZKR/ (Comment by Mr. Tsuruoka, 765" Meeting (A/CN.4/
SR.765) (1964) T Yearbook of the International Law Commission 280 [72].) #%. ZH&IZBIT 5
AL T 2 IZEES L h o T,

* Waibel (n 87) 13.

“ See (n 5)

" Gabcikovo-Nagymaros Project (n 1) (Separate Opinion of Vice-President Weeramantry) 114.
See also Hugh Thirlway, “The Law and Procedure of the International Court of Justice 1960-
1989, part three’ (1991) 62 British Yearbook of International Law 1, 58 (stating that Tt is (...)
doubtful whether this sub-paragraph will be of any assistance in the task of treaty interpreta-
tion.")
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L7zEwvbi s

BB 5K TS HEICEE S NS [EEEOREHA] ofEAIE, R
ENDEMEERINDNNBEAMOB O NHEEF ([UFHE] PEET L0
HiH) L FEELEE (BROMR L 7 2 FE L B S 12O HFIHE
OFLE) Lo THE S NS, RETIE, AWHEHIFHICOWTHRE L, FE
BIREEMEIC DV TIE, WIHTH L %o

314 33 (c) @ NYFE] OEKRE D Co Tt MRENLZLHO [¥
NTOLHEE] 03 [HFLAFHE] OWFTRIHINLEE 0, Filb &
OFEATE, RO—F0 %o FEFRMBE 281 (g) 12X, [TH
HE) Ld SRS Z L ICAEL. 222, HEIZOWTEHOR)
DHRELTVBE] LEHFRENL, ZOERIHEZIT, 831531 (o) 12
VW [HEE PENLHEEEERT LI EIEHLATH DS, BRSNS
D [TRTOLHRE] 7203 THFLFE] OnThzEKRT 2000
E2IIE % S v FRESEMICIEEYD [T XToNFE] (al the par-
ties) T2t [#FDYFHE | (parties to the dispute) ZHIRL72HEDE
EINDHDF, K313 E (o) © [HFHE] 1213, BFEEOHHZHET 5H
DTSN TV,

(a) BIRENBDFHNEEBIND MR DR DR NEFHD—H %
RKDBG  [TNTOHEE] EBET D35

31533 (¢) @ [HHEE] OFEKRE [$XTOLERE] LT 55mE

& BT B B R OMENT & HAL D RAS I ZH L. RS LD 55

* Sands (n 3) 95; Gardiner (n 72) 290; Merkouris (n 3) 4-5. See McLachlan (n 3) 279-230.

%155 (o). #2042 H, #5304 3B LU 4IH, 4315 21H (a). #5405 2 H, 5545
(b). %574, #59 S 1H, #6052 (a) () 2, [TXTCOHFE] LIRS N5,

F720 BBO65ICIE [ oNFE | AL,

(28)
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FEfE B 2 B 58 & AR A (BRIED — 459 —
DT RTOLFEZ MRS L MO 5K £ 72 EEERZZ T 2 ZEICANS
CENTEDEFET S
COVYEEDZMEDVDENTH L) »¥—7+—7 (Ulf Linderfalk)
(&, HFEOBE OEIR, R, BERCER, BHEEOSMT 2B LT, [T
NCOYBHE] LI L2 ERT L. £79. H315%3MH (¢) O [H
FHE| OBRPARBZ &) Fifkid, HEER UL LOBEK & &HRICE
JBEEOEROBEREEZF L Tn5bE LT T 2% o LT, %iE
2B HER (deixis) A7/ IG (anaphora) FHE L THWSL N L LE
WIEZN AR ERAHE CH - Th, £XLERPHS 2 RGELRH D |
Mo BEE» S %3143 (o) o [4FHE] OFRIE [T ToL5HE |
EREND LML EY TD LX) L LT, HBRENEITE1HICE
5 [Zo] (his) 23CIRE. FETHIE SIS [HE D] (of a diplomatic
agent) & MIRITHMEND 2 &2 81F %, WIZ, H315E2H (a) 28 [T
RXTOLFHE] (all the parties) DERIHZANVWTWEL I & LB T, 3
(c) PSHLIZ [4FH[E] (the parties) EEDTWVDE I EDL, BEOHEIC
3 TP LFE] ESNLETHTREMET L. B USITRRLEIR
RROL ) ETDULICHBEE R LoD FRHEENICE [ L5E
RRHEOLFE L E2WRT LHE BIZIE [HFOLFEFOVTRD |
(any one of the parties to a dispute) (£5665= (a). (b)). [ZEEM DK
DOV EDMEFE | (two or more of the parties to a multilateral treaty) (%5

“ Ulf Linderfalk, On The Interpretation of Treaties:. The Modern International Law as Ex-
pressed in the 1969 Vienna Convention on the Law of Treaties (Springer, Dordrecht 2007) 178;
Ulf Linderfalk, ‘Who Are “the Parties”? Article 31, Paragraph 3(c) of the 1969 Vienna Conven-
tion and the “Principle of Systemic Integration” Revisited” (2008) 55 Netherlands International
Law Review 343-364 (Linderfalk, ‘Who...); Mark E. Villiger, Commentary on the 1969 Vienna
Convention on the Law of Treaties (Martinus Nijhoff Publishers, Leiden 2009) 433.

* Linderfalk, ‘Who..." (n 94) 347.

* Tbid 347-351.



— 460 —

415 138, #5584= 1 3H) ., 43445 | (the parties in question) (54142
H, 858K 21H)) bV, H3FK3HE (o) @ [HFHE] 12132 LoWRE
P EINTWRnD, [TRTONFE] I N ETRT D KRIZ,
SAVBRBERIOBRE K OB OB OBET 2N L ) BERERELT A 5 A
7oA, MR LIRS EROTE A E BRI SN L)%,
ZAYRRBLI O HIgIE, 9 0BAREIC X 2 R OB 20 <% 2 15
E M OGEUABIEIC BN TEO—HPERLSINLEDTH LD, L )EEL
DIE, FHERSEFOLEMIIEDCHEN L #HE [EhoT—HKWIZ]

(quite generally) ¥Et3 % 2 L 2 LBOLHEHIC. FABHHNDTEE &S24t
THILTHY., ZOHEIEIHFOREZBET LI LETET. [
BRE ] L) RS EY Thwv L EET 5,

315 3 (¢) O [HHE] OFREHRINDLEHO [TXTOLH
E] L L723%E, B MRIcBLTid, BRENDEMOTRTOLEHEE
2B L CARERSM OO — B ISR S, BZEWICH S OMHICH R %
SRR EBT HWER RS S 2 LT SMIROEN LD S 22
TEIEIZOLDDHEVDNLY,

AR ENSHH—F T, NS OLFEYEFT L LHEMFNITL,
VLM OMBUCE LT, JMOHAIE L ToSf % ZE T 5 2 L 25k
%0 EREOMOIMa N O SN T2 2 L1222 2 RS
B0, L )b, WTOHED & ) IZFEREMRS BFH & 22 2 LD

" Thid 352-353.

* Thid 356.

* Tbid

" French (n2)306. 7272 L. 7L ¥ Fid, FEBWELEB X ORHET2S . [H9UFE] L
THULGERET 5o ORIV, AR (ELLD.

" Marceau (n 30) 124; Margaret A. Young, “The WTO’s Use of Relevant Rules of International
Law: An Analysis of the BIOTECH Case’ (2007) 56 International and Comparative Law Quar-
terly 907, 916.
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FERET e %S X RIS (HRUE) — 461 —
ENTVEEHOEE, [TXTOLFE] PLRFEL Lo TV HIMOSEK
DEEIL, 1T EAERITEITE N EVbILE™,

~7 774 (Benn McGrady) &, [T XTONEHEE] LFET 53750 M
BEOVEDE LT, SHEMSHALHEMIZ B 2 EROHREL DT
WAEEL MESEE S LT 2 BHER TITbNLHED DD
EM &K & OMEBRICBWTHEPEL S LT 5% 2o k) 2TH
WSRO & 7 236121, E & b Y%L HER SR 0L FHET
HbHID, INEEETHILIIWTRETD 205, Y%L HIE &K DR
ML 22561013, COZEMENEZZERBIZANSL ZLIETE RV, Ih
5 2 OO5MOMENERICET 2 EMHEOBRZ AR D, &6 5054
DR 8 U TR T 2012 & o T, BRI N MOGKOHF L 572
. Bl BRI E S 72 5T REMEAE LAY,

EC—A A4 7 v 7 BGFH M3 A VlEF L, [TXTCoOLHE] L#ET 2
VGE LT A LEALND, FFEMHIZB VT, ECIE. SPS HEDMHIICSH
Teo THEMERRESA E NV NFHEEFELZETRE L FRLAZ /4
WiE, 3153 (¢) 122V T, RSN D&MD TRTOLRFHEOR T
HHSNDEFEFHMOADREZE SNDL L) VIGER LY ECHFEIRL
TREAITHFLRFED L O THLKEDPHAEL TEL T, L2h o T

' See Gabrielle Marceau, ‘WTO Dispute Settlement and Human Rights’ (2002) 13 European
Journal of International Law 753, 781; Young (n 101) 916.

% Benn McGrady, Fragmentation of International Law or “Systemic Integration” of Treaty Re-
gimes: EC—Biotech Products and the Proper Interpretation of Article 31(3)(c) of the Vienna
Convention on the Law of Treaties’ (2008) 42 Journal of World Trade 589, 599 ff.

P ZORIZOWT, AR (E130) 1251 L7kl B0 /90 b 2% H (Milan Bartos)
DI LI NIz,

" European Communities—Measures Affecting the Approval and Marketing of Biotech Products
(Complaint by the United States of America, Canada, Argentina) (2003), WTO Doc. WT/DS291/
R, WT/DS292/R, WT/DS293/R (Panel Report) [7.49] (EC—Biotech).

" Tbid [7.68]{7.70]. However, see ibid [7.72].
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WTO o2 iBEN#EH Sz vwizo, BREICANONZwE L2,

(b) [MFUFEE] EMBT BB

56315 3 (¢) O [HFHE] 2HFUFELHTE L) UHITTD
EH%wE D 1 ADEBEOW R ALOMEIC O W TG E 2 723 A
r =13 (Martti Koskenniemi) T %, ik, #§ o TIRIZB VT,
FTRTCOYBFEFEEG L. L)L OLHEEDS %L L HERFAIT L,
ZOBRIZBWTERE SN ) MOLEMHIRS ., BRE5 LYo EEE:H
SUINEES L, I2T 52 LIl 2D5, 2iUIZ L AL DL HKEM G DL
kg (the legislative ethos) 2T A THAHH LEET LS, #3154 31H
(c) O [LFiE]| oz [HFU5E] (the parties in dispute) L IET
T LT, REND OB EEALEE & %> TR WO S IZE F
NLHHARHEA (notions or concepts) 237z & BB o Twihwvne L
TH, ELFEmE N @ | (a “common understanding”) % [FHIK ]
(a “state of the art”) & L TZIFANSLNDRKMAEL 5 T OERA D
HTEE, bbb, »5FBERFNIIOVTIHFILIZS TS E 2
e U p W EeEic o>, ZRIEIR S OBELIZIE U<, HER
G & — R E 23BN XBT 2 2 EEHTH L L),

FARIC, %3156 33H (o) DEAEMLHF B2 EAEZEEL 7L >
7 (Duncan French) &. ¥EZFEOOD, K% UdiE] LT SHH
ZAOFETLY BLIS, L) — AR SHEM &I RO YFEO—
DEMZLTILIFIBEACTTRTHL 2 L, 212, FHLFEICH

" Tbid [7.73]{7.75]. See also Merkouris (n 3) 46-47.
1% Koskenniemi, Fragmentation (n 3) 237-238 [471].
' Thid 238-239 [472].

" Thid

"'French (n 2) 307.



FATEGAIEI 4 3T (0) DEHE L B -

FERENT R B %S L BRI S (R — 463 —
WY B — ke R A KD B B & BRCE D W TR EEEN R E S NS B
FL OFEHE, 45312, ZHEIMSEMICEL TL ZEHETOLMDOFEEH S H
SNB720, FEEEE, ERFEEHREBERPZER I T W & &k
12 JEWAEEREE (udicial discretion) DOEHASRFGEILIZ BT 5 HEL
FFRLEZONDLI L,

COMBERRALZHAL L THEIFIHENA DL LT, KEDOZE
KO e #im o fi AR EF A B Z B a#E (WT/DS58/AB/R) (BLF,
US—Shrimp ) 3% 5" [AFMFICB VT WTO EZEE S, GATT
8205 (g) @ THRKKRENR | 2RI L0, S HEITLHEL 2o
TW2 500, OFTRTO WTO IBEEALFHE L %> TV bIFTldk
WHEIR D BEN D B LAY OERIGICET LT 2 v &0
(CITES) EHI 22 L., RAGHELE LTOY I T ADOHRMEZFE
L7z, 72720, FfZEESE, CITES 22§ 212, #3153 H (o
WIZER LTy, —J. GATT HE205HEEFOMPUIHES L CIEEE315: 3 H
(0 KEKL, HEo—#EHE L CoFHRMERAEZER LM, Lizdo
C. CITES 22 L 7281213, #3153 (¢) ~DOF K& BT #ELT 72
EbEZHNLY, Zhwz ., CITES~NOEEN 3143 (¢) 2B
[LHE] OMREEF 27250089 DIEAWHTH S, Zxt LT,

"2 United States—Import Prohibition of Certain Shrimp and Shrimp Products, WTO, Appellate
Body Report adopted on 6 November 1998, WT/DS58/AB/RWT/DS58/AB/R [US—Shrimp].

' Ibid [132].

" Tbid [158] footnote 157.

WAL RIS BT, SAHIRIZ B ET 572002, 31563 (o) ~OFRALE
LENDDIFTER V. ZTORIZDWTIE, Koskenniemi, Fragmentation (n 3) 211 [421]. F 7=
HRICERENZWHATH > Th, FHEICE R LA 25T 5 7% & L CERIZIEN
SNDLUREMELIEHT 200 LT, JA. mi8im0ES3 (—) 159-160FH,

YINEELE DREO RO T CRG O ASIE] #FEREH [WTO /3L - EHRER
S EICH T 2 A gE ] 19984 (4 >~ 9 4 ¢ https://www.meti.go.jp/policy/

(33)
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KEOT Y - T CBLE O A S F i T 21 551280 <8R ViR
# (WT/DS58/RW) (&, #3153 (c) 2B 2 [HFE] 25 U5
[ & fF 9 5 3w IR LR L 72",

WEFEMFIZBNT, A=A 50 73, EIBHH GO 58 O RIZER LT,
3153 (o) ICHEOZEBREOMEMAEZZE L 20T b hwE L,
(A=A P07 EHRIZEL T, MEMIZAER %% < DRSO B ERH]
WHY ] FNOOBEMAIC L) WENXAWESHEORER EEZHRL T
a7z 83143 (o) 2B A [YFE] oL LT, £ —A b
7 ) T BEBE IO [T _XCoOYHE] 2R L 220 REMEIEHRR T
ERWVLOO, HEFLMFENIEENIIERLTVLZ LD, [HF L5 E]
L2 DEEZ SN D, RFEMEOHPIE, $3153H (o) 22V TH
CTwhawio, §31%3H (o) O [YHE] oFEkREHFMICET 220
VIHIARETH D, T, A=A NTY TR EZESNMLAEZEU RO
ZO—HMME - KA R B AR T 2 1 E S LR EESwE (WT/
DS316/AB/R) 2BV Tid, [MFE] OBKRE $TXTONFE LT 57
B A L7 WERCB L <. ERERAIR. [H31%3H (o) o [Y4
FHE] ORIZ EREREO [5G O H I3 58 L5 o 36/ & M % i
VFTHIETHE] EVIATAPAY MILoTEPNENETHS] &

trade_policy/wto/3_dispute_settlement/33_panel_kenkyukai/1998/98-3.pdf) 103-104E,

Y United States—Import Prohibition of Certain Shrimp and Shrimp Products—Recourse to Ar-
ticle 21.5 of the DSU by Malaysia, WTO, Panel Report adopted on 15 June 2001, WT/DS58/RW
[5.57] (stating that ‘we note that the Appellate Body, like the Original Panel, referred to a num-
ber of international agreements, many of which have been ratified or otherwise accepted by the
parties to this dispute’.) (Footnote omitted).

" Whaling in the Antarctic (Australia v. Japan) Memorial of Australia [4.81].

" Buropean Community and Certain Member States—Measures Affecting Trade in Large Civil
Aircraft, WTO, Appellate Body Report adopted on 18 May 2011, WT/DS 316/AB/R [515] (EC
—Aircraft).
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LT, 4 OWBEOEBRERHE~OLRE. aMEER IS5 2 BRo—E %,
FRIEEROM O T > ZIHES 5 2 L 2L 22, $XTO WTO N
SRS Y T 2 0 B 5E A TR S LB W RRIE 2 HRBR L 222 o 72

(c) EROBEMERICH T BRMEFR

31531 (¢) @ [YFE] oFEEY [ LFE] LT 271,
FHIFFHAN ORI BT AHENCET T 5. Lo L. SWHRIZ. 4+
RDARGEHT, SFSFERENBCRREBRICBWTHENRIGEE TH 57,
L7280 T, [HFE] & [HEFL5EE] S35 2 L I330RE BEICRE
L7z vz X9%, HEMZIEEE L CORMBRICB W Td. HEIC
BWHSNAMOERFHAZERT 223 TETH, FREETINLL
N WHEFOMT 2 HET A LT TE RV, T, FEHEE, 43
El O OBIFRIZ BT # A2 ERE O BEBAN O W TRED 2 720,
QU LFOLHEDHESNTNLEREZLND, LIz > T, EIRERED
ZOHEEB BV TRNBMEIT ) B, 83153 (o) 12815 4
FE X [TRTOLFE] LT EIR2DTIELNES D b

[UHFE] OMFOBE®RELO CHMRICIZEIC LR L2 2DFE 2 TTH0R
SNTELD, wind [YHEE] OffH L EEINLEHOMFTI O KA
HiPH 2 M2 T RSN L EHOHEOMR~OE L BHEL L &
THRFEVZ LI THICH LT, EBOFFICBVCE, HFE] o
HEBEOERIZT 2 2 00FHOVT LS TUEE 5§, MMSNLEH
DEMEENIB S0, - LHET S O BHEE L %o TR WERLEN
KNEALZVEBCENLE SN LOLBRBENE, £ LFsld,

' Thid [845].
YRR (HE39) AZMRE v,
' Linderfalk, ‘Who..." (n 94) 356; Rosentreter (n 3)167.
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#3145 318 (c) DED DIRRMFA OBHLA %8 2 5420k G O] fElk
ERIETLHDEEZONDL, TOEIZOWTIE, K (5) T#H L b,

(4) B3K3IE (0) ICHFZEEMEEN (BERAELEREDREE
FRA] DOEE)

(a) [ERARRERERSEDORERA] ORFFEREEER @ FEFREDER

#3143 (o) 13, ILC 2B B SO FEMLBARIZ B\ T Kk
D2ODEFEERE L TRESNZHBORIDPSEAMINTZLDOTH S,
FELEI B 2 RIMEDEER L2 S B I N2 L, FldE Y +
)V R 7 (Special Rapporteur Waldock) DFZEB X ONHiEfED HHH S A
Thbo LL. 1966 FFANERMEELHFZIN SNz A5 ) —hb,
ZOFE DBIEIZ BT, ILC 2 HEEE B § A A O3 sAL & e 12 1T
L7z EDbrs P ILCIZL2HEHEZZEL DT, FCERIEY AL
T W B ER ITHIBR S, RS N2 R DIMINC S 5 R R DEE
ZIsEE . BEOETHIRE Nz, A (a) TiE, 31533 (o) 12
B9 % ILC OFEFEEEN S, FRICB W CHBEOEREIR S, ER
ENDLERKIDOINCD 5 FARRDERBIZT DA 5 2 L2 % o 128 T % BT
FTHTIz,

TV Ry 78 3IMEFITB VTR S NCFHEE658RT [REE] 0%
A PUVOTF, HEED 2 OOERE KD L ) ITED T,

[1. &E, ENDER SN L ZIZBWTHEZHE LT EIicis
L TR %0

2. HIHICHED St LT, BOBEHIZENPEHSNL L 12
BTN AT HEBREOHANC L > THE SN | %,

% Commentary to Articles 27 and 28 (n 39) 222 [16].
" Waldock, Third Report (n 73) 8-10. flFUix. . wifgsm=C (E3). 1I1ESHIA L7,

(36)
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ILC I &k B2l 2 T, 1964F HETIL, REED 2 DOERITH 4 D5
BB AFE NI, FEESE1H (b) 28 [Zoffiio L 2I2BWT
M aef LT —KEBEOBINCHES LT LEdzolIx L, HES
685 (c) &, [FMICHET 2 HIHEICE T 2 1EHEREOHHAITH - T,
TRTOLBFEZMES 2 OPRICHELT 5 LI LD | R OERHE
ESNBHZEDH D LEEDID,

BEBE D 2 DOBEZED B 2 OFGLE L TREINAZ LI LT, /1 AT
INVHINOEHET LI LERIRELY, /20 7V FBUFIZ. HES
695 13H (b) (2B L C. HIRRIIMI S S840 72 (3R IO ) 20 12 0E -
TSN D V) BGbH L7720, [fifkREIZ] L) ZBUIAEYTH
LA, FLZHRMMWERIIFRED [HFE] 1SS TRESNLI LT
TR THLDPS. FABEOEREZHRT 2 X HRELLY, 29 Lz
ZUCERLERPEBE L7272V Ky 713, BB 2 D0 EH % HE69
13 (b) ISHAEL. BENEROTREEZE T 2T ABEECETEINS

[ G# DFfAEIEIZ BT (at the time of its conclusion) D4 % HllFik L 72
bORFRE L2, FREEINHEO%L T (b) (&, B2 TEREOH

% Report of the Commission to the General Assembly, Report of the International Law Com-
mission covering the work of its sixteenth session, 11 May-24 July 1964, UNGAOR, 19" Sess.,
Supp. No. 9, UN Doc. A/5809 (1964) II Yearbook of the International Law Commission (UN, New
York 1965) 198-199 (A/CN.4/SER.A/1964/ADD.1). flFRIE, 9. wi8Hm3C (E3). 114HE 2%
55 L7

' Government of Israel, Sir Humphrey Waldock, Special Rapporteur, Sixth Report on the Law
of Treaties, A/CN.4/186 and Add.1-7 (1966) 11 Yearbook of International Law Commission 1966
(UN, New York 1967) 87-88.

¥ Government of Netherlands, Sir Humphrey Waldock, Special Rapporteur, Sixth Report on the
Law of Treaties, A/CN.4/186 and Add.1-7 (1966) II Yearbook of International Law Commission
(UN, New York 1967) 92.

1% Special Rapporteur, Waldock, International Law Commission, 18" Sess., 870" Mtg., A/CN.4/
Sr.870, (1966) 1(2) Yearbook of the International Law Commission (UN, New York 1967)184 [59].

(37)
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Al (The rules of international law) & £ 72,
COWRESN/AE951HE (b) &, oZRE2 L BBORFENICS
FANS NIz BT ORED SR b ek S/, V7 — V& H (Paul Reu-
ter) (&, FHER SN725695 11 (b) PRERED 2 DOEFE 2 HAfb L7
ETBY, L0 L) EREHUPER I NLXEDPAWMETH 25 LIERH L.
LHE DR SN D MO EBSEEI F 7213568 O BRI E L A5 5 i
DEFEFEHAMDO T NS ZEEENLERELOPEHLPIZTRETHD L L
72 F72, NV T aRBIE SRR L TEE SN N EEREE,
R S N5 A DFEFERFICHE N CTh o 72EIRERAI 3 _EE TR L, £
HEIMSEK O%E. YEEOMARMIICRENELL ZERH Y FHLD
HEERITINA L 72 S ENL, #EP ICHHSAOBIEICE L THE#RZ L2
DD @ % HFEDFRAMARGR AT 2 BIR L T 72002 RET M6
LDTHHH) DL DOBMERE L, 7. ZHEMEHOHRE. FEDH
FHEM720) TR SN2 & ) DR HEM &A1 E 15 HEEOER
EBIETHZ L DU THL I EVNZEE SN TRV EIRREL 72 /L b
VAFROBBLIL I, )b, —BREBEMENE 5L L EEN
SNTRBGKI DS E. & HRFEDR T XN TOLFEIZEE L THFHEN
DEENT DI TR T2, BRFEIZLD, BT LL TR TOLFHE
PUEFKICEENL T RTOLHOR N 2T AN DI TE RV, £5
EIEPS SIMEZ I D WA IRY ENNIDE i[OI N Rl N SR RIE -
DEMRMEEZR L7120 E. FAOBHRICE L TEEENLRE [LEEOMO
BIFRICB W CEH S A EBSEOBERI | ofifiz En Xk )icE2L L

* Comment by Mr. Reuter, International Law Commission, 18" Sess., 870" Mtg., A/CN.4/Sr.870,
(1966) I(2) Yearbook of the International Law Commission (UN, New York 1967) 188 [43].

% Comment by Mr. Bartos, International Law Commission, 18" Sess., 870" Mtg., A/CN.4/Sr.870,
(1966) I(2) Yearbook of the International Law Commission (UN, New York 1967) 192 [92]{94].

(38)
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RERE T G 7 B 5 & ARIREE (RIED) — 469 —
MHTEDLTHDH ) e 29 LILHERMSEKIAEOREIIS S 2BE T R
MEawE $, FEE BEEO 2 O0EELHE L LT, BRHNEE
THIBR L CRRE SN,

< LT, B35 31 (o) &, SRR o [EEA 2 AR (contempo-

raneous interpretation) B & OFEEMR (evotutive or evolutionary inter-
pretation) DV NOMPU L TH, ZOMPARMT 2L L%,
BRI 3 (o) I ENza A v s ) =12, BEEEO A
Y HEOFERIKE L, ZIUIHFEO THE] 2RI L > OREE S
Llani®,

(b) ERAFRELREREDRERR | OFEE

8315310 (¢) 2B 2 [EREoMEHI] 121k, EEFREHAH
FEAE385 1 THICHZE S N7 BHHERI 0 9 B 4580, BB EREE, XHED D
7ZEO—RIEAIZSE N, —T5, TEBSEOBERAI] L v ) LENPS,
IR LE R RFEF L, COHBEPORENENL T EAVRBEEINLS, L
ALy B, BEENIH L TR T 24 W BB RS R IR A S0
WEBEENLZ L H D, Blz1X, US—Shrimp TlE, HFYFEIH L T
FTOHMEIEA LR VEREOZA, ERESHEOBRGE b B RE S,
¥ 72, Mamatkulov and Askarov v. Turkey F{Tld. AMESSRIBERS O i
FEHEE I N,

B Commentary to Articles 27 and 28 (n 39) 222 [16]. EFiE: 0 @H oW fettix, SUFHE DO FXIZ

Zlanb L) B CHHBEICH AR T NIz, B3, BiBHmIC (E3). 117H,

* See Merkouris (n 3) 41-45.

¥ Villiger (n 94) 433.

¥ US—Shrimp (n 112) (130 7272 L. STNHOFMOEREIL, 315 31 (o) TiEAa <, 431

Z1HIcEoO < b0k bS5 EC—Biotech (n 105) [7.92H7.941. 8 . A48 sC (7E3) (—).
90H,

" Mamatkulov & Askarov v. Turkey 46827/99 and 46951/99, Council of Europe: European

(39)
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OSPAR &#HMClE, MEMNHEIL2HOMRED ), 74 VT v F
F. HEEEEOREFFELLTWDE I b, #3153 (¢) D FTH—
T ALK EE EN D REGIHANC K722 L FR L%, Lo L. Hki
MRLHEEE DI — T AKMICEZ L TWDEA, L T vz, Thz
EZETHIEEITEARVE LAY, ZOAICHE LT, BHTE. BUTH L 2o
TWARWEESR EORBAEM S NS & 3IuL, 2T LHE A FH T
A L7HE R EHTAHERE S A TWADPSTHo Ty 29 LIHED (13
AL HETHLNOLTIEE RV ER U,

OSPAR SAYS i, PR EHEB OMBIZEE AR ATZZ L1280,
YR E O B OBIFRIZ B\ CRA T RE 22 EIE OB S BRI ] oFZEICE LT,
FETHo T, MHERICHT 2 EBERENPAICL ST, 8315 3H
(c) DFTEEEINLREMARIE S N7z, FKEIC, %3153 (¢) OTF
THEE SN DY BRI O# P & B EHATH —H S D WTREE b 7R S 7z,

4315431 () DT CEEBEINLNE [EREOBEEMRI] OFE L #
FEHLC B 2 B EME R E O R & ek |2 B EAT U 7235 A, 88314 3T (c)
DOF T VEHERE LTEEIN TR WA Z ZETLNETIE W (T
HTEITER) EHRTHLILLWREL D FAN - TTY M T+ —
LFRIZBI BN=F 2 VERHIE . #3153 (o) 1ok HEEE
BLOEREERE EOBEEICET 2HAIOBHAPLFEOGEICEOWTEK
EINDEFWEHEOHALBZ T0D L LT, KO L) ICEHER LI L7,
531433 (o) (&, HF M FEA19554F 40 Dy P S I8 12 F D X B

Court of Human Rights, 4 February 2005 [40]-{45], [114]{115] <http://www.unhcr.org/refworld/
docid/42d3efl74.html>

% Memorial of Ireland, Dispute Concerning Access to Information under Article 9 of the OSPAR
Convention (Ireland v UK) PCA, 7 March 2002 30-31[100]-{101].

B Dispute Concerning Access to Information under Article 9 of the OSPAR Convention (Ireland
v UK) PCA (Final Award) 2 July 2003 32-34 [97], [99], [104] (OSPAR Convention case).

(40)
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FrOEEHO TIIAFEL T v [HREEOHEOBERIZE W TEH S5 E
o BEHEA] 2, FI5 A% jus cogens TH A0 E ) N2 b 5§,
BHFPEET LI LE2FTHRELDLDTIE R, 29 ThIFIUL [
BIZED CEHHFroBEMEORLE (the consensual basis of the Court’s juris-
diction) EMHBENZWE, L7zhio T, RAMETHEHSINZHEIZHT 2558
iz, HHEENCL > TR G SNREE0EEREZ LIZ, 8B3153H (o) %
BEHTHZ LT [EO] POERFRIHFLALZ LI TE WY,
[EEEOBEBA ] o@HTRMEL2EHT 2RI LT, 7Y 74 A
FHE (Judge Griffith) 13, HFEOEKREZ IS 22T 2 RO FERE % EHL
T 5305, OSPAR &AM HIRICEOT BER 2+ L7z, 2oERIZIN
(L FBEDT TERE S N D BHNIBAS SRR 2 H L Cw 5 0EI3 7%
v R E SRS 2 R 1 i R A5 2 BLEE RV REMLAY A fE (normative and
evidentiary value) ZHFL TR+ TH B 05, 5 UHE M L
TVt =7 A5 L3153 () DT TEEINLIRETHD L
L7 7)) 7 4 ABHBEOERIE, 83153 H () OFTEEIN) 5
SHYBAIOFH 2 TR L) & T2 D THL0, TDXH) RRETIC
o, [HiEOBEOEKR] ZHO NI 572012 R CHEL TR
HENREER T A L 2Wiel L72E, #3151 HE OBR T35 3H
(¢) OFAERFNSMbDNL I LIZbRA,

1% Separate Opinion of Judge Buergenthal (n 6) 278-279 [22]{23].

“1bid 281 [28] TR LT, #3153 () 128D MARIIME OB E % WM (23

254777 (Alexander Orakhelashvili) (&, SRITHEIO X 5 ICALWMELY T 5

ﬁ%ﬂﬂi LHEBOGEIZ L 2 EHUIRO ST, P, AEEE L Lokt R-5
Wy 29 L7-MEEZATAHELBEAL 23 UE RS20 THY, #3153 (o)

%O“ STEEBNCEDLDEIFEINLENETIE W EG L A, Alexander Orakhelashvili, ‘Sub-

stantive Applicable Law, Consensual Judicial Jurisdiction, and the Public Interest in Interna-

tional Litigation’ (2012) 55 Japanese Yearbook of International Law 31, 39-43.

" OSPAR Convention case (n 137) (Dissenting Opinion of Judge Griffith) [9]-{19]

(41)
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(c) NNERFTRELRERREDRERR | OREEY

[EESE OB EHA] OXEICEE SN L BE X, 31533 (o) 12
O RRHA I L o TER SN LR EYMYBLHI O HIHHiPH % B2 5
HEETHL, Lo L, TOBRIZOWTE, FUMEE W) Dok R
LTI o™ FHBLUETL, MRENLZLFLZESNLBH L
DOFHAPEUEZ 5T 2 b 0™, 29 LU THhFoTEE D
BEE 2 F5 3 % D 0, RS 1D S50 ) 56 & & o BN % I
T R VN SR

X3 —1) Al GRS OBEIALHT R OB GO 5T 5| THEIF
OBEBA] | 12EE SN L BEEEOER % UM (proximity criterion)
ELTHBRAL L 72 iR 13, RIS O 3838 & FERE Lo b, #
HRFEHONE, R EE, ANREERHOLPED 4 ZEFI25 L 72 1T,
BEFREPIOBMNETH LR, H—0i#EE LRI R 2 mICH
AR H %o 4 BRIIPLIZERTHLH00, BALOFEMHTIER L,

WCBEE L 2255 1 Do&#EE LTERT %20 BIZIX, RSN 5K EE
EEINDEHOM THREO -G, [LFE] O % i Ik

" Rosentreter (n 3) 159.

" EC—Aircraft I2BW T, EHZRESE, Viliger (n94) 433 251 L22, RSN L HE
OFEFEICPR L TV E0ED 73)‘0_ Lo TR A3 % & L7, EC—Aircraft (n119)
[846]-{855].

% Gabrielle Marceau, ‘Conflicts of Norms and Conflicts of Jurisdictions: The Relationship be-
tween the WTO Agreement and MEAs and other Treaties’ (2001) 35 Journal of World Trade
1081, 1087 (stating that ‘In the absence of specifie guidance, the determination of what rules are
“relevant” would need to be made on a case-by-case basis, by examining criteria such as the
subject of the dispute and the content (i.e. subject-matter) of the rules under consideration.’)

" Yasseen (n 38) 63. See also Joost Pauwelyn, Conflict of Norms in Public International Law:
How WTO Law Relates to Other Rules of International Law (Cambridge University Press,
Cambridge 2003) 263-264.

YO AP L (2B 5 5 LT OB IZ . Merkouris (n 3) 83-95.

(42)



FANEGAIE31 54 3T (0) ORFELRT
RHE ] RE 72 B 58 & ARRINEE S (BED —473—
RBHIBIZE UL, BREFOSFKIE, B31E3HE (o) TEOSWTEEIND
SR SR SN Do L Ly TR EE W25 6123 FEFED
FEIEEEDSKEA B EFAN S AL, MO ZER O BPMEAE T UX, ARYHEFH O i
TEDORRD A N=S N, FZRESNHRESHHATE L CHEr S 5

(5) BINKIE (c) Z2BABBRIKRE

AT —1) AOE PR, BENE RIS 2, 313 (o) O
LEICHDLZHHRMEE 4 ZRIZ L2060 HUMEOFHliICE SR 5 2
& T, RRE DGARHUIEE L CHE BT RSB 2 g3 5 B A 2
RELZLE)IZ8DNL, LaL, HIFoHIZIE, X)) FRKZIETHIH
I ZZ@ LB RSN D, DTFTld, #3153E (o) o#EHoFEC
b 63, FEEITED D AWEFH B L OVHEWEEEOB 5. FHE
AAEE T B NHEIPA B & OHIEA B EME I AE L 2 WM RI O ZEIZ oW
THETT 5. ARYEEPICEI L Cld, #8315 33 (¢) B3 [YFHEE] %
B BREOVTND 1 DT LBV T T 50 ®iAIS, A
EVET LHAICE I NN HATH 2128 b 5T, MOERIFH
HLIAEF N2 ETEBEINL Do FHHNIDONTHHTT %,

(a) 31K 3IE (c) PEET 2 AMEES KOBENEERICER LA
WAEIRRIDE R
EU®DIT, 3153 (o) PEET 2HAICEE L 2 WIHA & Z &
LZZHBICOWTATAI, BTy TIIBIT2 T A1) 7 EROMEM R
BT, 18364FE KM 20512 D S iv7z [dispute ] (2B % A ECHIMEDS
RF - MFEoOMG 2 ash, REFECESNLZPPF RO 1D o7z,
FHFTE, kD X H 12T, [dispute] ODHENM 2 & EHE 1L 72,

" Thid 89-90
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[18364F- 51, 17874EIZHifs S -G RE L EU v IO LIATOS5K1Z
EoTRbobDTHE, 2D 22005M1F, FHIZBWTHEY LR
—Tho7zL. 205BLU21%E,. MADEHIIBWTHLETHL, L
72055 T, 205D HE &<z, [shall have any dispute with each
other] &\ KEH—% MR 212H 7> Tid. 2D 22D
K SN2 UEEIZB T A [dispute] &9 FEDOEM % ZEICAN L LE
Db, ZD7zIZ, [dispute]l &) JHELR WL ZFDT T v AFEDOLR
59 A HRE [differend] 13, E0 vy X DRI N8 T EEFREHN
ZBWVT, EIVIS)ICHVON»ERARL I L TEL— 2k
ZIE16314EB L 168212 BT 5 7 7 ¥ A L o, 17214, 17504, 1751
EBLTIRIEICBIT B4 F YA LDEHDOTE L, ThHDHEIC,
COFEH. BF - HFENFOHFE2DET D L)AL Z LIEH
50 TH 5B,

FINLO2OD5EKHONKE, Ty 3 TIE, KEEE L OHFF4:
DIE-> &Y LAXBNE, FHEEREL TV D272 L bEBICANL Y
BNdH D],

Z 2 CHHFTL, [dispute] OFFEOEMRZ L2 T L7720, 54T
EO—FAYUEEE o TR W EHMGEH L EE L7z, 72, FEENE
MEFRHA L o2 b, 183644494 52004 LL b & Bl Hifs SN LM 5
JL7zo A=) ZAOEPPEREEEIZ Y TIZO TAIYE. HEEE LD
i, [dispute] OHFEOEIEEZZIE L T b7:0, FA—MUr 7o 515,
I72. BBOGREUOLHZEEL TV 5720, HEFEHOTUEDL H 5

Y Case Concerning Rights of Nationals of the United States of America in Morocco (France v.
United States of America) Merits) [1952] IC] Rep 176, 189. FFUIE I3k [HEIFR R BISEER] (F
LM 19624F) ATHHFIH L7z,



GAPEAAIHIIL 3T (o) DRTREE R
FERENT R B %S L BRI S (R — 475 —
BERM- SN b, LA L, BHEEO AWHIFAS—H L 27z, ARl
PEIEZ <L 2006E L LS RIS 2 S L Tn b 2 Eh b, FERITEE S
FEH I,

Flo, YU F A NV AY A YHERIIB T, BHATIE, REIREE26
el CHHT O AFEERE DM TN O THRET S BB, AHRUEIHIE LT
MOSK ZZE L7z FEOMAINZB S 5 REHIEH 12O T, AR
DHEEDPLELLHHFICO IR EEFENIIHL, [FV0d 551211,
EBE I D CIRHE R IL. TN SN2 RIC. FRUIMRE S
FTRCOMFIIRS] e Lo ZOBE [% L OMEFH S4BT,
SAIHAEI OFEP L E L DHFAIRRINTVLD, 202 LIZEEED
ORI BIBRASLETH B 2 & Lz > T, kil L72FHAIATIE Y T
HIERVIATHEI)THL] WL LT, BN LREHEHRETIC, o
SR OB EHLE & E R L TH26EE ML 720 [% < OmEEH M) v
D HH DI BRI 2 SRR SN v izo, HEEEO T O
FOIEBPEZOWTHIE 5 2 L3 L v,

FRB L72HBNIE b 53156 3 (o) OB I NAHBITIEZR VD5,
FIBEAHET 2 AWHF B L OCFHWEEROBA»r T L, ZNb
SIEBLT BV E ZE L 2RI L AD I LDTE 5,

(b) #3IK3E (c) PEET 5 AMEHED—E & w7z SR UVEIFRR D
R
WIS, 3153 (¢) HEET 2 NWHEIFHO— % 7z S 2 whbayHiH]

" Thid 187.

" The Mavrommatis Palestine Concessions (Greece v. Great Britain) (1924) PCIJ Rep Series A,
No. 2 35.

0 Thid.
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DERIZOVTHRET 50 HELHRL AR OMR - #EH % 0 D552
BOTid, —HOLFEPRERER L 2258050 [4FE] (par-
ties) DEMEAHEM SN D LM EZIXUFHHFO [—LFE (F)] LHS
NLEMOETNLY, 22T, [HFHE] 2HFLHED 1D LET 57
W & BT 2 HANOWTHE L TAZvo T —+¥ » b L ¥ — (Daniel Rosen-
treter) (&, 7S 1) » (Joost Pauwelyn) 25E/R L 7zikam — RS54
HoT_CoNFHE [H@Ei] Fod MHhaEm ] »&0IcKmshc
WX, AWHEEHO—BICEL L TEREN ) 2 -2 T, DI, [HFD
—MFF | LIRS D GIEIND LD

CIT NI VOHREEIL TBE v, M. #3153 (o
O YHE] OLFOMME LT, MREINLEH0 [$ToLHE] 2
ERBINDEMIHEINDG Z L 2RO TUTV RV E FRT 25, sk
HHE2541E () OEHRN, S, H3153HE (o) © [YFHE] X, £0Y4
FETHo T, HFLUFETIE RV KIS, EC—a ¥ ¥ 2 — ¥ BEERBB
HHEM IRBESMEFEO—M LI H LY, FHo—SFHEL W) BRH
BIThWwI E2RIBT 5, 512, BIEOH35E I (b) (HERH2T53
H (b)) I SNAZEBERAEEOI A Y7 ) =52 H T [§XTH] &

! See Rosentreter (n 3) 163.

“Ibid 168-169. 7272 L. [ILFDMR : [#ifo—RFH]] LEINZHIZBWTIE, K&K
FOBEIIOWTIERLE LN TR, F/2, HHSIE, HB3153H (o) © [LFHE] 0oF
WA [F_COLFE] LET 2 07H% LT 5, Ibid 195.

% Joost Pauwelyn, ‘The Role of Public International Law in the WTO: How Far Can We Go’
(2001) 95 American Journal of International Law 535, 575-576.

STRMBRO B, YEEOBLRIEREAHETL L Th L, phrsEERIE, [—]
MEEOFBE —FIcE SNz R ICEDOWTHRRTE 250 TlE v, | GRIIZR
) European Communities—Customs Classification of Certain Computer Equipment, WTO,
Appellate Body Report adopted on June 26, 1998, WT/DS62/AB/R 31 [84].

314 3 (b) (1966FFAH274 31 (b)) I2fFSN/ca Xy ) —id, kD L9 IZFHE
Y %, [FAfEREHROEITOMEL, ZAALFEOERICHET 2 BHEOIFO THEZRL

(46)
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FEfE B 2 B 58 & AR A (BRIED — 477 —
WO BEEE E TR 0E R [HFEE] 3 [TXTOLFHE] THLHZ L%
ZRTDLDOTIE LWV EIEHT S, 2D 1T, US—Shrimp 4% R &
LT, BESNDENICEINIHRPHEREING FHOTTOLHEEIC
BT HEMMHENEZAL TV D2 L ELT Lk sy, [HhEEg]
T2 THEE R | 2 L COAURED 5 L FRT A%, n—Er b Ly —
XU ST YO BEREN S BRSNS SN EOHAIDHERS
NBEMOTXTOLHEED B 7203 MhaMmp] 2L s
ZWIUE, BREENLFHDPEREND LK OTRTOLFHEF 72133 T
DRy G BFE A B R L TV LEIE v e v ) B ErN L,

B O—LBREDORPMEEINLFEMH S EFEEBINLRE L) TRIE, 8
3153 (c) OWIBRIIBVTIALNT, T4 — VY FHEEHEIIBY
T FA yERIMERFEI, Hzo3H (d) AL, [z =BE
OLBHEOMEY % ERFEE | (any relevant international obligation of one
or more of the parties) #ERETNE L OBIEEZIRE L™, 2oL,

TWVREGISUTHRER L. ZERIE, SOOI 2 BHE O T2 LS b S
BROBATIE, BREOGEE L ITHEN RN TERL LTEZHTIZEDONLRETH D,
LB Z 1o V9B ICEEMICIRE N2 T F A M [T_TCONBREO THART 2] BT
ZOWTRRTWE, [FRTO) L) SEEHIBRT A2 L I8 o TREREHO BRI &%
RLIERBHL Do, BHAWE [SMFEO T L) FAIZLRINIC [HFE4E]
HRT2b0LERT, ZRARE, BIT2Z#H L T0L2206ZNTHITH L1205 T,
BUBHEEDZFNENZOMEATIN > TITEI L 2 T IUE R S v v ) IUiE > TSNS O
EHIET 720 [§XTo] L) FELHIBRLZ2OTH 5. | Commentary to Articles 27
and 28 (n 39) 222 [15]. LI E [EBREEERFEEROa A5 ) — (Z)] [§E
Brnl (BVEFRERT) 19%4 75 (19684F) 127TH 55 L7z,
% Pauwelyn (n 153) 575-576.
" Thid 576.
¥ Federal Republic of Germany, ‘Amendment to Article 27" (A/CONF/39/C.1/L.214), repro-
duced in United Nations Conference on the Law of Treaties, First and Second Sessions, Vienna,
26 March-24 May 1968 and 9 April-22 May 1969, Official Records, Documents of the Confer-
ence (A/CONF.39/11/Add.2) (UN, New York 1971) 150 [269][(v)]((c)].
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Ky B FRE O —F MG O F LEE DS OE=ZENG L TR T 5, #
N2 5K EoFE EMPWICEET2EBE2EEL. FANENL 2 &
VB =EHOMNRECB NP OLET L WVE W) D TH 72",

BB REE D 1 DDORHPBEE & %> TN DB EMEZE L 2HH L LT,
RIE (a) THEFLAZFHBEOE2, FIZIE FAN - 7Ty T+ —LFf
(Jetkpodiis) Hkhd 2% KEE A T ¥ O TRk & 7219554 K T
PSR DOIFERUCER LT REDSHER =7+ €7 2 HFH & L TRk L 72K
TFBRE SR DS B S N7z, F 72, US—Shrimp FFIZB W T ERFEHE &L,
U HE DAY EE L o TR WEHERMEHICLER LY, 72
L. SREOHBITIE, BRENZEGITHT 2 ZEAHE3153H (o)
WZEDCDDTHo 72 &) DIEHREN TV,

(c) %315 31 (c) PHRETHIHEAICESENINNRA THBICELD
HET. OERICE>TERES WGP >EH
WIS, NP & OEHEBEEEOBE A5 35 L 831531 () @
TTEBIN) I, HHFOFEE Vo 2MBOBERICL > TEES
NP0 TFBUTDONTHRTHRIZV, DX F TR, XF RS LIZLoT
AR FECTEIR SN A ¥ FEEOY v TS, 7 4 — TR
FRIHEI6RIED N ARKEOHEFE L OHBEOBRIEHRONLEVEE, A

¥ Comments by Blomeyer-Bartenstein (Federal Republic of Germany) at the 32 nd Meeting of
the Committee of the Whole (A/CONF.39/C.1/SR.32), United Nations Conference on the Law of
Treaties, First Session, Vienna, 26 March-24 May 1968, Official Records, Summary Records of
the Plenary Meetings and of the Meetings of the Committee of the Whole (A/CONF.39/11) (UN,
New York 1969) 172-173 [11]-{12].

0 ZDIEHDOFERFNZ DOV TIE, Merkouris (n 3) 4849 footnote 208 % ZHE & 7zvy,

" 0il Platforms (Islamic Republic Iran v. United States of America) (Preliminary Objection)
[1996] IC] Rep. 809 [29].

1% US—Shrimp (n 112) [130] and footnotes 110-113.
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FFETTRE 22 B3 & AR RIS (FUR) — 479 —
INAFTRE T OTBIHERL Tz T 5 HHAE T &8kl S 7z 2 T,
INF AL v OBERFEIC L IR A Z 722 LICB LT, HikofEgh
BIERUR 7 E2 RO TA &~ FHENRFAY V2RFLZEDOTH L, A~ i,
INFRG UHEEEE DY ST REDMEHERIEL L2 s T L
TEICk D, MERME6RE L CHHESNEIAGOBEICER Lz E LT,
4 = VHEERBRSBIGEE S 1 SO & EIRFIEERHNICRA %
L7242 Fid, ZOFRIZBWT, NF A8 V2L 5 EBEETA
DFEFRE L TEL7ZHEICN T 585 (remedies) D12 & LT, #HFRH
FREAIEE365 1M 2 C H MBI B145 0@ L BET 5 L 9Kk 1~
FIZZOFREXFTH2bDL LT, HB315E3HE () 2dIF. HFHRSE
FIOMRUCEE L ¢ BEERADPRE & b ICEB SN D & FIRL 72,
v Fo BRI (Senior Counsel) & L CLIBEF % 17> 72 VX (Harish
Salve) (3. [H365DEIE. HHMEBAEI4GOERIZME) | L R L,
CD2ODFRILDBRZERD & H 1T L 72,

[BB145DEIL, TR TOHEICETNHEMTHIFLZELNDL L O T
b L\, H365DE 7)Y B HHERK) 551451230 CHEF O
E E72IMERZER 2w 256, 365 DE IR LTl
SN D EZREEOMEHNL, 58145 L 365D M O F/EH (synergy)
ZROZITIUI R ST, £ R, HE365DE DI K277 H HE
BIRISE14 ED MR OER E 721 TMEN ZE R Z b7 Tb0 L L

' Jadhav (n 84) [17]. FEBFRIZOWTIE, ibid [20H32].

" Thid [36], [135].

1% Mr. Harish Salve, Senior Advocate, as Senior Counsel (India), Verbatim Record, Public sitting
held on Monday 18 February 2019, at 10 am., at the Peace Palace, President Yusuf presiding, in
the Jadhav case (India v. Pakistan), available at https://www.icj-cij.org/files/case-related/168/
168-20190218-ORA-01-00-BLpdf, [161].
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TRDBRIT TR 5] %

HPUT, AR 2 EEEDHEB RSB EH R 1 RITE &K
EINTZZ s, HFMREH DI OERREG DR 2 RET HZ 13T
e LT, HHERKEIAGROEGLEIC DD DK 2B 7217, HIk
(. EEENE A HHBRSNOMME L OEHICRERT 2 2L, v —VH
FREAHEI6RDMRIZ Y7o T, B3R 3T (o) IXht-o THET 2 H
BELOMORBEEET LI LRI 2b0TIEIRVET - K
2BV TH L LN NEHFIE, SFRY Y OEBEEITHICE o TEL
7HEICX T 5 H4E (reparation) OMEE HWETLLDOTHY, Fiid
TFBREAIE0RDEIK T2 LD TH-> T, HHERHOERL TIE%
w72,

DX IR ) ) FE OB (PRI L B EROMR
EERNERBHEZT HHA) o, B31E3HE (o) IKEIE, Y-
THFPIRIAIHEI65OMFFIZ I L T H MBS 141 ERE SN LRt %
RL7e—T1, HFoFEE (EHEREHFE) IS LT, #3153H (o)
DN OIMYBLN OB VD T2 S A ITREME b /R L 72,

5. BHYIC

Bt e 2 BISS I, SRt DARE L2 A U 7 BB LR Fi - (B S /e
BHEERMB A B F 2 C fLE72138E T 2 2NN ofiifi % BARMLT 28
HMoOMZEZ B CERIND, L L, #3153HE (o) 12D CHERY

' Jadhav (n 84) [162]{163]
' Ibid [135].

1% Ibid [37], [135].

' Tbid [135].
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FEfenl e 2z B %E & ORIV A (BRI — 481 —
et BEINLXESBHIZ [LFEOMOBRIZS W TERATREZ
EEEOBEHA] LEo. AMFEFE & FIEA B EE—H P X > TRE
ERAE

8531531 (¢) DED D AWHIFHB L OFHIEABEEOFHMIZE L T,
AT =) AOFIR L7z PR AP & FIE B OEE L %
52 LT, BEMEORHEIC TR E R AR, B0kl LTS 5.
L2 L, HREOHFARLHENEL O C2H WV FE W SPEEIZY Bradiizb
JTiERV. ZOMICBILT, vuy =7 (Kseniia Soloveva) %3 L
72& 9T, 313 (o) 2 BEL DT VEWR, Bk b 1lifE % Bk
L L 7B % SRS BV TEE T 57201213, #3153 (¢) 125D
CARRIAITKILT 2 L) b, BEINLREMEE L EICHRT 52
ENREFELWEHIZELNLE ™, /2, RS NLHFEL WRPER S NS
RETHDLEN)T 7V - FAOFMOEEIN LTI LR SEL2WTHA ),

FAVERO B [HEEOBEEOER] 256,352 THHL L,
AR % 38 U 7o R T RE 2 B O FEBU T, BRI AL D B0 Bl 213,
[HRRKEIE] ORFEZ MRS 2502, F- Rkl EE o2 L

. BHICETALEKELTO WTOMEDS TIUEER L 2 HENETRE D
OHFDEE L VWZ D0 LNLaWH, [HEEOEEOEK] 28620127

5LV HPLIE, B BT R T O OBEOZETII AR (., HoH
HOERBEVWZDTHS ) o Fr e MFEOFEBIL, ZRE S b N EMfifl
PMEZRCTIHFEE LTE DV ATBREICBWTETFINTVL LWV b,
3154 3T () \HED ARG, Fn T Re R DH 2 2 1 A

" Kseniia Soloveva, ‘Customary Environmental Law in Investment Arbitrations: Can the Sys-
temic Integration Principle Offer a Guidance? (March 31 2021) http://cilj.co.uk/2021/03/31/
customary-environmental-law-in-investment-arbitrations-can-the-systemic-integration-principle

-offer-a-guidance/
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ATEEARI DB DR OFHIZ BT ARHIF B L OS5 IH A B 14
W&o THRESNHHT [HEROMEOER] 2735V -V ThbL
Wz £

B, 314 31H (o) 2B 2 AW#iPs L OFHWBEEE 2O 5
SRR E S S ETRIFFRECDSDTH LD, €9 LI LRELE
L5 LLE3E3E () OMEEVR K9, H3153H (o) »MERH
e e FEHT L HPIRENTH B0 SRR OFFBAI OSN3 i
LS N7 Do 7 RBUR LD 5 BIHIE L T b, & 5 HFEOMRRICE L T/
B2 ZET 2H001E. L FRTEDLRIATE L TER S LT TV 5,
Z9 L7-BE 0 F T%, NWHIFS L OHIENBE MR 4 U T, %531
G 3 (o) IR EOHHNTHIL N L) ETH LD D,
FHEDRA L HS NI L. ZDIMINZ D AERIFAIZH Z [ 2 LED
HLHDOTIEENTES D DT,

" See Van Damme (n 31) 376.



